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Practice of Law by Banks 


Drawing wills, drafting living trust indentures and life 
insurance trust agreements and giving legal advice to persons 
executing such documents by the trust officers of a bank con- 
stitute unauthorized practice of the law by the bank. 

An amicable agreement between a group of banks and the 
Bar Association concerning the respective fields of lawyers 
and trust companies is in no way binding on the courts and 
is not conclusive as to what constitutes “practicing law.” 

Banks are without authority to draw the documents men- 
tioned above and to give legal advice under the general rule 
that a corporation may not engage in law practice. The fact 
that the acts complained of are done by the bank or trust 
company through the employment of regularly admitted 
members of the Bar is immaterial. 

This was decided by the Supreme Court of Colorado, in 
the case of People ex rel. Committee on Grievances of Colo- 
rado Bar Association v. Denver Clearing House Banks Per- 
forming Trust Functions, 59 Pac. Rep. (2d) 468. The pro- 
ceeding, which was one in contempt, was instituted by the 
Grievance Committee against five banks and trust companies 
which were members of the Denver Clearing House and which 
performed trust functions. The trust officers of the banking 
institutions were also included as defendants. Judgment was 
given in favor of the Grievance Committee and against the 
defendant banks and their trust officers. 

This decision is in keeping with earlier decisions of other 
courts, a number of which have been published in THE Banx- 
ING Law Journau. The opinion of the court in the Colorado 
decision reads as follows: 



































Complainants are hereinafter referred to as committee, and re- 
spondents as the banks, or as the Colorado, the International, the 
Denver, the United States, and the American, respectively. The 
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committee says the banks are practicing law and the banks deny the 
charge. 

Originally, one Walker charged the Colorado and its trust officer 
that through said officer, but as the corporation, it drafted a will, 
probated it, and administered trust estates thereby created. This 
complaint was referred to the committee with directions to “give the 
matters therein set forth thorough and careful consideration and 
report fully its findings in the premises.” “Matters,” said the court, 
“is intended to cover the entire subject, irrespective of how limited 
the issues in the particular case might be.” The Colorado denied 
receiving compensation for drafting the questioned will, otherwise it 
admitted. The committee sent questionnaires to the banks and these 
were answered. A hearing before the committee followed at which 
the banks were represented by counsel. The matter was submitted on 
printed briefs, which, on request of counsel and by our order, later 
became the briefs now before us. The committee presented its ma- 
jority report, and one of its members what may be termed a specially 
concurring report. We ordered these filed and authorized the com- 
mittee to prosecute the charges before this court in its own name 
with Mr. Melville as its counsel. Oral argument followed and the 
cause was finally submitted. 

It will be observed that we thus have before us an agreed case in 
which the banks, save in Colorado, voluntarily appeared. 

At the time this matter was referred to the committee it was 
contemplated that it might be necessary or advisable, if it proceeded 
to final hearing before us, either to hand down an opinion which 
would cover a very broad field, or adopt a rule which would serve the 
same purpose. Various considerations have, however, obviated that 
necessity. Among these may be noted that it is alleged herein and 
not denied that the banks have administered no estates since Septem- 
ber 1, 1929, without the services of an attorney outside their organ- 
izations. It also appears, as a matter of common knowledge in 
banking and legal circles, hence noticeable judicially in a proceeding 
such as this, that the banks and the Denver Bar Association have 
entered into an amicable agreement as to the respective fields of 
lawyers and trust companies. While such an agreement is in no 
respect binding upon the courts, nor conclusive as to what is or is 
not “practicing law,” it raises the strongest presumption that in 
general no present cause of complaint against the banks with respect 
to minor and collateral matters now exists. Two points, however, are 
presented the adjudication of which seems indispensable to a final 
disposition of this proceeding. The committee reports, and we think 
the evidence before it supports the conclusion, that the banks as a 
practice (1) have drafted wills wherein they were named as executors 
or trustees, and given legal advice to the testators with respect there- 
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to; (2) have drawn living trust indentures and life insurance trust 
agreements in which they were named as trustees, and given legal 
advice to the executors of such documents; in both classes of cases 
without testator or executor having independent legal advice. 

Before disposing of the questions thus presented, we make one 


brief observation on the facts and restate one admitted and govern- 


ing proposition of law. 

The questioned acts of the banks have been performed by their 
trust officers. These officers are regular salaried employees, integral 
and essential parts of the bank’s organization, generally members of 
the bar but practically limited, by custom or contract, to the bank’s 
business, hence in all their acts on behalf of the corporation as much 
a part of it as its president or cashier. 

Corporations cannot practice law. “Practice of the law” is not 
limited to practice before the courts. 2 R. C. L. § 4, p. 988. But 
under all attempted definitions, it includes the drafting of documents 
which of necessity must be presented to, and their legality passed 
upon by, the courts. 

1. We think the drawing of wills, as a practice, is the practice of 
law, and this for three reasons; first, because of the profound legal 
knowledge necessary for one who makes a practice of this work; 
second, because all these instruments, before they become effective, 
must be filed in and administered by a court; and, third, because what 
we consider the weight of authority so holds. People v. People’s 
Stock Yards State Bank, 344 Ill. 462, 176 N. E. 901, 902 In re 
Will of Maresh, 177 Wis. 194, 198, 187 N. W. 1009; People v. 
People’s Trust Co., 180 App. Div. 494, 167 N. Y. S. 767; In re 
Eastern Idaho Loan & Trust Co., 49 Idaho, 280, 288 P. 157, 73 
A. L. R. 1323. 

2. In our opinion the practice of drafting living trust indentures 
and life insurance trust agreements, and giving legal advice to the 
executors of such documents, is likewise “the practice of law”; but for 
reasons hereinafter appearing, it is unnecessary to elaborate this 
ruling. 

Since the record before us discloses no desire to mulct the banks 
in damages and discloses no wish to do more than settle the law and 
establish the correct practice, and finding the banks have in some 
instances, technically and doubtless unintentionally, overstepped the 
bounds here established, we adjudge them to pay the costs of this 
proceeding. 

That the foregoing questions, and others collaterally involved 
herein, may be the more effectively placed before the profession in 
this jurisdiction and similar controversies avoided in the future we 
have this day adopted the following rule, effective September 1, 1936: 
“<‘Practicing law,’ forbidden to persons not thereto duly licensed, 
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is not limited to practice before the courts. Corporations shall not 
practice law. The practice of drafting wills, living trust indentures 
and life insurance trust agreements is the practice of law and counsel 
for executors and trustees named therein may not act as counsel for 
their testators or creators.” 


It should be added that those portions of the foregoing rule 
dealing with practices complained of in this proceeding are covered 
by the agreement heretofore referred to between the banks and the 
Denver Bar Association. So that the rule fixes no limits on the activ- 
ities of the banks save such as they have already fixed by their 
contract. It is, of course, immaterial that the contract stipulates 
that its execution is no admission on the part of the banks that the 


acts from which it therein agrees to refrain constitute the practice 
of law. 


ERE ERE 


Rent Payable in “Grains of Pure Unalloyed Gold” 


A lease, drawn before the devaluation of the gold dollar 
and the withdrawal of gold from circulation, provided that 
the lessee should pay as rent a specified number of grains of 
“pure unalloyed gold” annually, at that time the equivalent 
of $24,000. It was held that, after such devaluation and 
withdrawal of gold, the lessee would have to pay the amount 
of currency which was then equivalent to the number of 
grains of gold called for, namely, $40,635. This was decided 
by the United States District Court (W. D. Missouri) in the 
case of Emery Bird Thayer Dry Goods Co. v. Williams and 
others, trustees of the Boston Ground Rent Trust, 15 Fed. 
Supp. 938. 

The court decided that the Joint Resolution of Congress 
of June 5, 1933, providing that obligations payable in gold 
“shall be discharged upon payment, dollar for dollar, in any 
coin or currency which at the time of payment is legal tender 
for public debts,” applies only to obligations payable in money 
and not to obligations which, similar to the one here under 
discussion, are payable in gold bullion. 

The indenture involved was dated April 11, 1890, and 
leased property in Kansas City, Missouri, for a period of 
ninety-nine years. The lease provided that the rent for the 
first seven years should be paid in gold dollars. For the 
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remainder of the term, it provided that the rent should be 
paid as follows: “Five Hundred and Fifty-seven Thousand, 
Two Hundred and Eighty (557,280) grains of pure, un- 
alloyed gold, in four quarter-yearly installments, each in ad- 
vance, of One Hundred and Thirty-nine Thousand, Three 
Hundred and Twenty (139,320) grains each, on the first 
days of April, July, October and January, in each and every 
year, during the remaining ninety-two (92) years of said 
period of ninety-nine (99) years, the first delivery of such 
pure gold to be made on the first day of April, 1897.” 

There was a proviso added to this which read as follows: 


Provided, however, that the lessors may, from time to time, at 
their option, require in lieu of any such quarter-yearly delivery of 
pure, unalloyed gold, the payment, at the time and: place appointed 
for such delivery, of the sum of Six Thousand Dollars ($6,000) in 
such lawful currency of the country as the lessors may designate. 


At the time this lease was drawn and before the content 
of the gold dollar was decreased, the dollar, under the Act 
of September 26, 1890 (31 U. S. Code § 315) contained 
25.80 grains in gold 9/10ths fine, or 23.22 grains of “pure, 
unalloyed gold.” The 189,320 grains of gold which the 
lessee was required to pay quarterly as rent at that time 
amounted to exactly $6,000. 

By proclamation dated January 31, 1934, the President, 
pursuant to authority granted to him by Congress in the 
Gold Reserve Act of 1934, reduced the weight of the gold 
dollar to 15 and 15/21 grains of gold 9/10 fine or approxi- 
mately 13.714 grains of pure, unalloyed gold. Taking the 
last figure as the number of grains of pure gold to the dollar, 
the 139,320 grains of gold required by the lease to be paid 
quarterly as rent would amount to $10,158.75. 

The lessee made five quarterly payments at this rate under 
protest and then instituted this action asking that the clause 
in the lease requiring payment in grains of gold be declared 
unlawful and void and that the lessor be enjoined from at- 
tempting to collect as rental more than $6,000 quarterly. 

The court decided the question in favor of the lessor, 
namely, that the clause requiring payment in grains of gold 
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was valid and that the lessees, for the remainder of the term, 
would have to pay $10,158.75 quarterly (provided, of course, 
there is no subsequent change in the content of the gold 
dollar) or surrender possession of the premises. The court 
stated that, were it not for the proviso above quoted, there 
could be no doubt as to the lessors’ right to collect the larger 
sum. It was held, however, that there was no inconsistency 
between the proviso and the rent fixing term of the lease. 
“The proviso meant no more,” said the court, “than that the 
lessors might elect to take currency in the amount of $6,000 
instead of 139,820 grains of gold, the parties intending that 
the lessors would so elect, for the greater convenience of both 
parties, so long as the gold standard was maintained and so 
long as $6,000 is exchangeable for the stipulated number of 
grains of gold.” 

The lessee suggested that the object of the proviso was 
to enable the lessors to demand currency instead of bullion 
in the event of an appreciation of the dollar. With reference 
to this suggestion, the court said: “We doubt that. He who 
wrote this gold clause undoubtedly had knowledge of the past 
and perhaps also an almost uncanny foresight of the future, 
and, guided by them, he sought to avoid loss which his clients 
would suffer from devaluation. All this increases our respect 
for this unnamed Boston lawyer. We prefer to absolve him 
from the charge of his successor, that he intended to secure 
for lessors the identical unjust result he intended lessee would 
not have.” 

The opinion of the court reads in part as follows: 


It will be noted that the contract under consideration here does 
not provide that the rent shall be “a quarter anual payment of 
139,320 grains of gold or $6,000 in currency, as lessors shall elect.” 
The rent is fixed absolutely (and not in the alternative) at so many 
grains of gold. The contract does not provide for a choice by the 
lessors between gold and currency so that in no event is this a 
contract which “at the option of . . . (the) obligee . 
may be performed in one of two ways” (quoting the asserted rule 
of law). This contract may be performed only in one way, i.e., by 
paying gold. The contract with the proviso, that the lessors “may 

require” $6,000 in currency in lieu of 139,320 grains of 
uh, does not present alternatives, with a right of election between 
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them in lessors. It gives an additional and supplemental right to 
lessors which they may exercise or may refuse to exercise. (When 
the contract provides that lessors “may require . . .” currency 
in lieu of gold it certainly, by necessary implication, provides that 
lessors may refuse to require currency in lieu of gold.) 

The distinction just sought to be made may be illustrated. A 
contract whereby A agrees to sell and deliver goods to B in January, 
1930, at either one of two ports, Boston or San Francisco, that B 
may select differs essentially from a contract whereby A agrees to 
sell and deliver goods to B in January, 1930, at the port of Boston, 
provided, however, that if B wishes he may require A to deliver the 
goods at the port of San Francisco. Now, if the port of Boston is 
closed by quarantine in January, 1930, it might be argued that 
under contract No. 1 B is under duty to receive the goods at San 
Francisco, but certainly not so under contract No. 2. Under that 
contract the possibility that delivery might be made at San Francisco 
expressly was made dependent not on the possibility or impossibility 
of delivery at Boston but on the affirmative requirement by B (with 
or without reason) that delivery be made at San Francisco. To com- 
pel B to accept delivery at San Francisco not only without such a 
requirement by him but against his expressed injunction would be to 
defy rather than to perform the contract. 

We conclude then that the Resolution of June 5, 1933, has no 
application to the contract here and does not affect it. The contract 
will not be performed by the quarterly payment to the lessors of 
$6,000 in currency. 


Impossibility of Delivering Gold, Its Effect 


There has been such legislation, and, pursuant to that legislation, 
such executive action as that it is now impossible for plaintiffs 
literally to comply with the terms of the lease. They cannot deliver 
quarter annually 139,320 grains of pure gold at any bank in Kansas 
City, or New York or Boston. There are two things they can do, 
neither a literal compliance with the terms of the lease. They can 
deliver quarter anually 139,320 grains of pure gold to the lessors in 
London, England. They can pay lessors quarter annually the present 
value in currency of 139,320 grains of newly mined gold. There is 
one other thing they can do (and that they agreed they would do if 
they did not pay the stipulated rent), they can surrender possession 
of the premises to the lessors, and, if possible, negotiate a new lease. 
Plaintiffs contemplate the first and second of these alternatives with 
distress and are aghast with horror as they view the third. Oh, for a 
pilot who will safely steer their craft between Scylla and Charybdis, 
the Scylla of paying the rent they agreed to pay, the Charybdis of 
surrendering the premises if they do not pay that rent! 
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Is there not a way through the narrow strait? Plaintiffs say 
that: Defendants ask forfeiture of the lease; equity will relieve 
against forfeiture when compensation can be made; in this case exact 
compensation can be made; $6,000 in currency is exact compensation 
for failure to deliver 139,320 grains of gold. We consider then these 
propositions. 

Defendants do by their cross-bill ask now “that the court declare 
that the lease and all the rights of plaintiffs thereunder have ceased 
and determined” and “that the court order and direct the plaintiffs 
and each of them to immediately surrender the possession of the 
premises to the defendants.” They do ask a forfeiture of the lease 
for noncompliance with its terms, but they did not so ask a forfeiture 
until plaintiffs, refusing to pay the money equivalent of the stipulated 
quantity of gold and thereafter refusing to deliver in London the 
stipulated quantity of gold, instituted this suit. Equity will receive 
against a forfeiture of a lease for failure to pay the stipulated 
rent when due when compensation for that failure can be and has been 
made or is offered to be made. But is it possible to make compensa- 
tion by a money payment for a failure to deliver a given quantity of 
gold, and, if that is possible, is a payment of $6,000 compensation 
for failure to deliver 139,320 grains of gold? These are questions 
to be considered. 


Obligation Is to Deliver Value 


We will not discuss the question whether defendants desired gold 
as such when the gold clause was written in this lease or whether 
what they did desire was a rental compensation for their property 
which should not fluctuate with every possible depreciation in the 
value of the dollar. That the latter was the end aimed at and that 
the gold clause was but the means devised to attain that end are 
obvious. Gold and money are not identical, but for 6,000 years they 
have been intimately associated terms. For 6,000 years gold has been 
regarded as a symbol of value rather than as a commodity useful in 
the arts. That the intent of the parties in the gold clause of this 
lease was to secure value to the lessors is not an interpretation arrived 
at by construction, it is the patent meaning of the language used. 
If that is true the payment by plaintiffs to defendants of that number 
of dollars which is identical in value with the stipulated quantity of 
gold not only compensates for failure to deliver gold, but, in a true 
sense, exactly complies with the real requirement of the lease. 

The contention of defendants at this point and in this regard 
just a little shocks the conscience. Whose conscience would not be 
greatly shocked if A, having leased a tract of land to B for 50 years 
at an annual rental of 5,000 grains of gold, should demand the gold, 
“the very grains of gold,” after the sovereign has made it an offense 
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for B to have or deliver gold, if B is willing and offers to give A 
the exact equivalent of the gold, the very equivalent for which A 
intends to exchange the gold should B deliver it? If it has so 
happened, as well it might have happened, that B has erected on the 
tract in question a building costing a million dollars or if, for some 
other reason, the tract has become five times as valuable as it was 
when the lease was executed. A’s unconscionable demand better can 
be understood. It cannot be condoned. The defendants, of course, 
are not in the same position as the hypothetical “A,” for the 
defendants were willing to take the equivalent of the gold named in 
the bond until the plaintiffs sought an unconscionable advantage in 
seeking to compel defendants to take much less than the equivalent 
of the stipulated quantity of gold. 

It seems to us then that the rent provision in the lease sub- 
stantially, if not exactly, is complied with when the money equivalent 
of 189,320 grains of gold is tendered. 


The Equivalent of Bullion 


It is argued by plaintiffs that where it is impossible by reason of 
governmental prohibition to deliver gold bullion in a specified amount 
there is exact compensation for that failure in the payment of that 
amount of currency which the government would pay for the specified 
amount of bullion, and, they say, if the defendants had in their 
possession 139,320 grains of gold they must turn it over to the 
treasury for $6,000. Hence, they say, the exact equivalent of 139,- 
320 grains of gold is $6,000. Defendants deny that the statutes 
and regulations would require the lawful possessor of 139,320 grains 
of gold bullion to turn it into the treasury for $6,000. They assert 
it would be paid for at the price fixed for gold newly mined. We 
consider it unnecessary, however, to resolve this controversy. 

Any statute or regulation which purports to compel the lawful 
possessor of gold bullion (or any other property) to surrender it to 
the sovereign for anything less than “just compensation” is clearly 
void and without effect. A’s obligation to deliver a stipulated 
quantity of gold to B certainly is not satisfied by the delivery of 
one-half that quantity merely because, if the whole quantity were 
delivered, the sovereign, without right, would seize half of it. We do 
not suppose that in days of old a debt to a tenant of 50 golden 
guineas would have been discharged by a payment of 25 because, if 
50 were paid, the lord of the manor would have exacted 25. We do 
not suppose that if a Missouri farmer is bound by his contract to 
deliver a horse to his neighbor he can fulfill his obligation by deliver- 
ing a horseshoe on the theory that if he did deliver a horse Robin 
Hood would steal it, leaving a horseshoe as a souvenir. Compensation 
by one party to another party for failure to deliver a given quantity 
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of gold agreed to be delivered in a contract between the parties 
certainly is to be measured by the true value of the gold and not by a 
fictitious, artificial value. Especially is that true when the clear 
intent of the parties was to secure that true value and to guard 
against the discharge of the obligation by delivery of a fictitious, 
artificial value. 

Plaintiffs bottom their argument on what was said in Perry y, 
United States, 294 U. S. 330, 55 S. Ct. 432, 79 L. Ed. 912, 95 
A. L. R. 1335. There, in action against the United States for breach 
of its contract to pay $10,000 “in United States gold coin of the 
present [1918] standard of value” the Supreme Court said the 
plaintiff “can recover no more than the loss he has suffered.” The 
court said: “In the domestic transactions to which the plaintiff was 
limited, in the absence of special license, determination of the value 
of the gold coin would necessarily have regard to its use as legal 
tender and as a medium of exchange.” We understand the court 
meant that since gold coin must be convereted into currency, dollar 
for dollar, perforce a lawful exercise of governmental power (for gold 
coins “bear . . . the impress of sovereign power which fixes value 
and authorizes their use and exchange”), no damage is sustained if 
currency is paid, dollar for dollar, for gold coined promised. 

The case concerned a contract to pay gold coin. Gold coin never 
was usable except as money, and then (when Perry v. United States 
was decided) could be used only for conversion into lawful currency. 


The decision does not purport to apply to a contract for the pay- 


ment of gold bullion. The reasoning of the opinion does not apply 
to such a contract. “The restraint thus imposed upon holders of 
gold coin was incident to the limitations which inhered in their owner- 
ship of that coin.” There are no limitations which inhere in the 
ownership of gold bullion that do not inhere in the ownership of all 
property. Any property may be taken by the sovereign for a public 
use, but only upon just compensation. What is just compensation 
is not determinable by governmental fiat. So we say again, if it be 
assumed that the defendants here lawfully are in possession of 139,320 
grains of gold bullion and if it be assumed that Congress has passed 
a statute (or has authorized the President to make an order) that 
the defendants shall surrender that gold for $6,000 or $2,000 or $5, 
that statute is void utterly. The equivalent in currency of a gold 
double eagle well may be that amount of currency which the govern- 
ment decrees it must be exchanged for, for the double eagle “bears 
the impress of the sovereign power” to compel that exchange. But 
the equivalent in currency of a thousand grains of gold (or a thou- 
sand bushels of corn), if the government seizes them, is their true 
value. That value certainly will not be determined by what would 
be both an artificial and a lawless standard, a standard which gives 
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one value to gold newly mined and but little more than half that 











7 yalue to the same gold a day later in another’s hands. 
i Conclusion 
. Perhaps it was unnecessary to have written so much concerning 
. this simple case. It is a simple case. One man owned a piece of 
. ground in Kansas City. _Another man, a merchant, desired to use 
5 that ground and the building on it for business purposes, A contract 
h was entered into. It was a simple contract, easily understood. 
‘ Neither party was compelled to enter into that contract against his 
will. 
The parties to the contract agreed that the rent should be a 
stipulated number of grains of gold a year. About such an agree- 
ment there was nothing either illegal or in any sense unethical. In 





effect, the owner said to the merchant who wished to rent: “I will 
lease my ground to you, not for dollars, but for grains of gold. I 
want grains of gold, not dollars, because next year or at sometime 
during the life of this lease the government may devalue dollars. 
It cannot devalue grains of gold.” In reply, the merchant said, in 
effect: “I understand and I agree and I will pay you grains of gold, 
not devalued dollars. And if I do not pay you grains of gold or their 
equivalent in value, then ground and building go back to you.” 
Exactly that has happened which it was foreseen might happen. 
The dollar has been devalued. Shall not the merchant perform his 
contract? He agreed that he would pay grains of gold or their 
value and that if he did not or could not he would return the rented 
property. Should he not do one or the other of those two things? 
Shall some judge say: “The parties to this simple contract meant 
just the opposite of what everyone knows they did mean?” Shall some 
judge say: “You made the contract you wished to make, but, against 
your will, I shall make a new contract for you by which you will be 
bound for half a century to come.” No judge has such arbitrary 
power. Neither the President nor the Congress has such power. 
Neither the President nor the Congress ever has attempted to exercise 
such power as to any contract of the character of this one. 





















KERR EERE 


Stolen Travelers’ Checks Covered by Blanket 
Bond 


Travelers’ checks, held by a bank for sale as agent of the 
issuing bank, under a trust receipt making the holding bank 
lable for loss or theft of the checks, are covered by a banker’s 
vores. entenape talline tat cnrindieadlreiaSeciatansrslie.seseltiaanan entail 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §652. 
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blanket bond insuring the agent bank against loss through the 

robbery of “securities.” This was decided by the United 
States District Court (W. D. Michigan, S. D.) in the case 
of Peoples Savings Bank of Grand Haven v. American 
Surety Company of New York, 15 Fed. Supp. 911. 

The word “securities” was defined in the bond as follows: 

“money orders (express, postal, pension, bank), bonds, 
debentures, scrip, warrants, checks, coupons, drafts (demand 
and time), bills of exchange, acceptances, promissory notes, 
certificates of deposit, certificates of stock, warehouse receipts, 
bills of lading, and all other instruments of a negotiable char- 
acter, as respects which, if negotiated, the Insured would have 
no recourse against an innocent holder.” 

Although travelers checks were not specifically mentioned 
in the above definition, the court held that these instruments 
came within its purview. Travelers checks are neither novel 
nor unusual and, if the insurance company wished to make an 
exception of them, it should have done so by a clear and 
explicit statement in the bond. 

The travelers checks stolen amounted to $2,930, of which 
$2,780 were cashed by the issuing bank. This bank brought 
suit against the agent bank and recovered the full amount 
of the checks stolen. It was held that the agent bank was not 
entitled to recover from the surety company the amount which 
it had expended in defending this action. The bonds did not 
contemplate losses of this character. 

It was also held that the fact that the issuing bank cashed 
the checks without legal obligation (the signatures on the 
checks being forgeries) was immaterial. Travelers checks 
would lose much of their usefulness and popularity if they 
could not be cashed by merchants and bankers in all parts of 
the world without identification of the person presenting them 
other than his signature placed thereon at the time of present- 
ment and without fear that defenses such as fraud, forgery, 
etc., which are available against ordinary checks, would result 
in a loss to the person innocently cashing travelers checks. 

This is undoubtedly the reason why banks which issue 
travelers checks require from banks which act as selling agents 
a trust receipt making such agents fully responsible for checks 
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which are lost, stolen or wrongfully put into circulation. The 
trust receipt clause used by the issuing bank in this case will 
be found among the following paragraphs which are quoted 
from the court’s opinion: 


On August 18, 1933, a robbery of the Peoples Savings Bank took 
place, and $2,930 of unissued Mellon National Bank travelers’ checks 
were stolen. Of these, $2,780 in face value were later cashed in 
various states and in Ontario, Quebec, and England. So far as 
shown, $150 worth are still outstanding. At the time of the receipt 
of these and other cheques from the Mellon National Bank in 1931, 
plaintiff executed a trust receipt which contained the following pro- 
vision: 

“We further agree to return to said Mellon National Bank, when 
called upon so to do, any of these cheques remaining in our hands, 
and should any of them be lost, stolen or surreptitiously put into 
circulation while in our possession, we agree to account for them in 
the same manner as if they had been regularly issued by us; and 
notice to said bank of such loss for theft, or notice to stop payment 
of such cheques, shall not be a bar to or prevent said bank from 
paying same when presented.” 

Following the robbery, plaintiff promptly reported the theft both 
to the defendant and to the Mellon National Bank. Subsequent to 
payment of a portion of the stolen checks, the Mellon National Bank 
commenced suit against plaintiff in the Ottawa Circuit Court and there 
recovered judgment for the full amount of the cheques stolen (includ- 
ing those not yet presented for payment), with interest thereon from 
the date of the robbery. In this suit, plaintiff seeks to recover the 
amount so paid with costs of suit and attorneys’ fees incurred in 
the defense of the suit brought against it by the Mellon National 
Bank. 

Defendant denies liability upon the grounds: First, that there 
was no direct loss through robbery, for the reason that a considerable 
time after the robbery occurred, independent crimes in other states 
or countries intervened which resulted in the cheques being fraudu- 
lently presented to the Mellon Bank for payment; second, that the 
loss was not a direct loss because of the payment of the cheques by 
the Mellon Bank without legal obligation to pay them; and, third, 
that the Plaintiff bank voluntarily agreed by virtue of the trust 
receipt to assume a liability which did not otherwise legally exist. 

Defendant also claims that the uncompleted travelers’ cheques 
which were stolen were not “securities” within the meaning of that 
word as defined in the bond of indemnity. It further claims that the 
loss to the plainitff occurred either directly or indirectly through 
forgery, and that it is therefore not liable because of the provision of 
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section 7 of the bond, which provides in part that the bond does not 
cover any loss resulting directly or indirectly from forgery. 

The question is primarily one of construction of the bond of 
indemnity, and the court must determine whether such loss as plain- 
tiff has sustained through the robbery is within its protection. 

Unquestionably the peculiar value of travelers’ cheques is the 
facility with which they are cashed by merchants and bankers in all 
parts of the world without identification of the person presenting 
them and with no other protection against theft, fraud, or forgery 
than that afforded by identity of the signature placed upon the 
cheque at the time of its purchase with that made at the time of 
presentation for payment. Without this peculiar attribute, market- 
ability of the cheques would be so seriously affected as to render them 
of little value. Their salability depends upon public confidence that 
they will surely be paid. Because of this, there has arisen the well- 
established practice on the part of the issuing bank or express com- 
pany to pay the cheques even after notice or knowledge of loss, 
theft, or robbery. It is doubtless because of this common practice 
that the trust receipt in evidence provides for reimbursement to the 
Mellon National Bank in event of loss or theft notwithstanding notice 
thereof before payment. The essential value and purpose of a 
traveler’s cheque is that it is a cashier’s cheque payable by a bank 
or other corporation of unquestioned financial standing and integrity 
which is placed by the issuing bank in the hands of agent banks for 
delivery to any person who will pay the face value plus a small 
premium. It is payable to such individuals without identification 
and merely upon corresponding signatures. They are freely accepted 
not only by banks but in remote rural communities. That they are 
cheques which are intended to be and are freely negotiable cannot be 
gainsaid. Refusal of payment by the issuing bank or trust company 
because of defenses ordinarily available would be practically destruc- 
tive of the entire business of placing such cheques in circulation. The 
special attributes and functions of these cheques have long been 
recognized. See Samberg v. American Express Co., 136 Mich. 639, 
99 N. W. 879; American Express Co. v. City National Bank of Gal- 
veston (Tex. Civ. App.) 7 S. W. (2d) 886. In the present case, 
both parties to the bond must be considered to have had full knowl- 
edge of these attributes at the time of its execution. It has been 
stipulated that at the time of the execution of the bond defendant had 
knowledge that the plaintiff was the agent bank for Mellon National 
Bank and was handling its traveler’s cheques under the trust receipt 
here referred to. 

Principles applicable to the construction of contracts are fully 
set forth in the following cases: E. I. Du Pont De Nemours & Co. v. 
Claiborne-Reno Co, (C. C. A.) 64 F. (2d) 224, 227, 89 A. L. R. 238; 
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Gulf Refining Co. v. Home Indemnity Co. of New York (C. C. A.) 
78 F. (2d) 842; O’Connor v. Great Lakes Pipe Line Co. (C. C. A.) 
63 F. (2d) 523; Corbett v. Winston Elkhorn Coal Co., 296 F. 577 
(C. C, A. 6). One of the cardinal principles here applicable is that 
the court must, if possible, ascertain the mutual intention of the 
parties from the language of the contract and the facts and circum- 
stances attending its making, and that the meaning to be given a 
word or term is dependent upon the circumstances in which it is used. 
In the Gulf Refining Case, supra, 78 F. (2d) 842, at page 844, it 
was said: “It is an old rule of contract construction that language 
must, if ambiguous, be construed against him who uses it because it is 
a natural inference that the user would make plain what is in his 
favor. It is really an application of this general rule to contracts 
of insurance which has given rise to the statement thereof as to insur- 
ance contracts. The reason for the rule is that insurance contracts 
are nearly always carefully prepared by the insurers and the language 
therein is their careful selection.” See, also, Ocean Accident & 
Guarantee Corporation v. Old National Bank (C. C. A. 6) 4 F. (2d) 
753. In the Du Pont Case, supra, 64 F. (2d) 224, at page 228, 89 
A. L. R. 238, is found the following statement: “Contracts are ordi- 
narily to be performed by business men, and should be given the 
interpretation which would be placed upon them by the business 
world.” 

If exception from liability for loss of travelers’ cheques were 
intended, such intention was capable of clear and explicit statement 
in the exclusion paragraph. To include in broad and general lan- 
guage such obligations and then to exclude in obscure and uncertain 
language opens the door for application of the rules of construction 
already referred to. Traveler’s cheques are neither so novel nor so 
unusual as to be readily overlooked in contracts indemnifying banks 
against loss or theft of assets or property in their possession. 
Implied exclusion by words of uncertain application must fail. 

Defendant contends with plausibility that no loss occurred until 
payment by the Mellon Bank subsequent to a series of forgeries of the 
various travelers’ cheques and the payment of the loss by plaintiff 
in accordance with its trust receipt, and that hence there was no 
direct loss by robbery, and that the case is clearly within the exclu- 
sion paragraph of the bond which precludes liability for loss resulting 
directly or indirectly from forgery. 

Because of the accepted practice in payment of stolen travelers’ 
cheques and defendant’s familiarity with the trust receipt here in- 
volved, the court is of opinion that a fair construction of the bond 
in question is that it was or should have been recognized by both of 
the parties thereto that liability and loss would inevitably result to 
plaintiff in event of a bank robbery in which these cheques were stolen. 
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The trust receipt placed upon plaintiff absolute liability after demand 
by Mellon National Bank in event the cheques were stolen. The 
necessary conclusion is that the parties to this suit contracted with 
this liability and possible loss in mind. In the circumstances, the 
conclusion is inescapable that the loss, so far as plaintiff was con- 
cerned, occurred when the robbery took place. The subsequent com- 
pletion by duplicate signatures, payments by the Mellon Bank, and 
the repayment by plaintiff were but necessary and inevitable incidents 
and consequences of the trust receipt under which the cheques were 
delivered, and the later robbery. Both the completion and the subse- 
quent payment of stolen travelers’ cheques were readily foreseeable 
by the parties to the bond as the result of any robbery in which the 
travelers’ cheques were stolen. What defendant labels as independent 
intervenig causes were in fact direct consequencs. 

From the foregoing it follows that the plaintiff is entitled to 
recover the amount of the cheques stolen with interest at 5 per cent. 
from the date of the robbery. No recovery will be allowed for costs 
or expenses of defending the suit in the Ottawa Circuit Court, it 
being the judgment of the court that the bond does not contemplate 
indemnity against expenses of such a suit. ; 

Accordingly, judgment will be entered in favor of plaintiff and 
against the defendant in the sum of $3,352.41. 
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Principal and Interest of Usurious Loan Forfeited 


Where the fee charged by an officer of a loan company 
for procuring a loan for one of the company’s customers, 
when added to the interest charged on the loan by the com- 
pany, amounts to more than twenty-five per cent. per annum 
on the sum loaned, the entire principal and interest is forfeited 
under a Florida statute (Comp. Gen. Laws 1927, § 6942). 
This was decided by the Supreme Court of Florida in the 
case of Richter Jewelry Co. (defendant) v. Schweinert 
(plaintiff), 169 So. Rep. 750. 

The facts show that the plaintiff applied to the defendant 
loan company for a loan of $3,500, offering a diamond and 
platinum bracelet as security. One Richter, an officer of 
the company, told the plaintiff that the company did not have 
the funds on hand but that, if she would return the next day, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1488. 
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he might be able to secure the loan for her elsewhere provided 
she would compensate him for his service. Richter secured a 
loan of $2,500 from a bank on the bracelet, which sum the 
company loaned to the plaintiff for six months at ten per 
cent. per annum. Richter’s charge for securing the loan 
was $300. The plaintiff paid the interest on the loan monthly 
and the $300 fee was paid in four monthly installments. 
Shortly after the expiration of the time for which the loan 
was made, the plaintiff brought this action under the statute 
referred to above (which is quoted in full below), asking that 
the loan contract be cancelled, that the bracelet be returned 
to her and that the loan company be enjoined from making 
or attempting to make any sale or disposition of the bracelet. 
Upon the trial of the case, the chancellor granted the relief 
which the plaintiff asked for. The statute applicable to this 
case reads as follows: 


“Any person, association of persons, firm or corporation, or the 
agent, officer or other representative of any person, association of 
persons, firm or corporation lending money in this State who shall 
wilfully and knowingly charge or accept any sum of money greater 
than the sum of money loaned, and an additional sum of money equal 
to twenty-five per cent. per annum upon the principal sum loaned, 
by any contract, contrivance or device whatever, directly or in- 
directly, by way of commisisons, discount, exchange, interest, pre- 
tended sale of any article, assignment of salary or wages, inspection 
fees or other fees or otherwise, or for forbearing to enforce the col- 
lection of such moneys or otherwise, shall forfeit the entire sum, both 
the principal and interest, to the party charged such usurious in- 
terest, and shall be deemed guilty of a misdemeanor, and on convic- 
tion, be fined not more than one hundred dollars, or be imprisoned in 
the county jail not more than ninety days or both, in the discretion 
of the court.” 


In affirming the chancellor’s decision, the Supreme Court 
wrote in part as follows: 


It is not disputed that J. A. Richter, who charged and was paid 
the commission, was the secretary of, and a stockholder in, the 
lender corporation, the Richter Jewelry Company, Inc. He alone 
acted for the corporation in making this loan.. The chancellor in 
his decree expressly found that, “J. A. Richter, the secretary of the 
defendant corporation, was acting solely as the agent of the defend- 
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ant, Richter Jewelry Company, Inc., in negotiating and consummatin 
the loan complained of.” Indeed, the evidence shows that Richter 
was not only a stockholder and officer, but also that he was in active 
control and management of the business of the lender corporation, 
(Trans. 71-72, 123, 124, 133.) 

The language of section 6942, C. G. L., as I understand it, pro- 
hibits an officer of a corporation, when putting a loan for the cor- 
poration, from charging the borrower any sum for his personal serv- 
ices, which, added to the interest charged by the corporation, would 
make the total amount charged the borrower equal or exceed 25 per 
cent. per anum. The prohibition of the statute extends to “any .. . 
corporation, or the agent, officer or other representative of any . 
corporation.” 

So, under the facts of this case, Richter’s commission, if he was 
entitled to any, was chargeable to the lender and not to the borrower. 
As a general rule, “no man can serve two masters,” and that rule 
must certainly obtain as to officers of money-lending corporations 
under the language of this statute. Richter obtained and put through 
a profitable loan for his corporation. If he assisted it to make the 
loan by indorsing the corporation’s note to the bank, so that it could 
get the money to make the loan, he should have looked to the corpo- 
ration for his compensation. It appears to have been amply solvent, 
with a stock worth $70,000 and few debts. The note to the bank was 
signed in the name of the corporation by J. A. Richter as secretary, 
which indicates that he had authority, to borrow money for the 
corporation. As an officer and stockholder, personal interest should 
have impelled him to help his corporation, which was in the habit of 
making loans on jewelry, to make this loan, which was a jewelry- 
secured loan. If the officers of lending corporations are to be per- 
mitted, on any pretext, to charge commissions for loans made by their 
corporations in such sums as to make the interest on the loan to- 
gether with the commissions exceed 25 percent., without falling within 
the penalty of this statute, it would be a very easy matter to practi- 
cally nullify the statute. 

But, as I see it, this cannot be done. The tendency of our own 
decisions is against it. See Owens v. State, 63 Fla. 26, 34, 58 So. 
125, 128; Tucker v. Fouts, 73 Fla. 1215, 76 So. 130, L. R. A. 1917F, 
916; Wilson v. Conner, 106 Fla. 6, 142 So. 606; Graham v. Fitts, 53 
Fla. 1046, 43 So. 512, 13 Ann. Cas. 149; McCullough v. Hill, 105 
Fla. 680, 133 So. 846, 145 So. 259. 

I do not think Wicker v. Trust Co., 109 Fla. 411, 147 So. 586, or 
Mason v. Cunningham, 111 Fla. 200, 149 So. 331, are in conflict with 
what has been above said. On the other hand, a recent Florida case 
quite closely in point is Hopkins v. Otto, 118. 865, 160 So. 203. 
In that case, the commission was paid to an employee in the lender’s 
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office, which the chancellor in effect held was in the nature of a 
bonus to the lender, which with the interest reserved, rendered the 
loan usurious. The chancellor was affirmed. See also the recent 
Mississippi case of Gully v. Gulf Coast Industrial Loan Co., 168 
Miss. 768, 151 So. 754, where the broker was the regularly employed 
agent of the lender, but the borrower signed an application for the 
loan authorizing the broker to act as his agent. Held, that in spite 
of this stipulation in the application, the exaction of a commission 
by the broker from the borrower operated to render the transaction 
usurious. ‘The earlier case of Allen v. Grenada Bank, 160 Miss. 419, 
133 So. 648, is discussed and differentiated. 

The broker cannot be the employed agent of the lender and also 
act as the agent of the borrower, and charge the borrower a commis- 
sion, if the commission, together with the interest, exceeds the legal 
limit and amounts to usury. 27 R. C. L. 236. 

There is considerable respectable authority upholding the rule 
that a loan is not rendered usurious by the fact that the borrower 
pays the lender’s agent, as compensation for services rendered to the 
borrower, a sum which, added to the interest, exceeds the legal rate, 
provided that the services for which the lender’s agent is compensated 
are not such as the lender ought to have performed or paid for, and 
the compensation is not shared or agreed to be shared with the lender. 
See 27 R. C. L. 237, and cases cited. But the case for the Richter 
Jewelry Company, Inc., does not measure up to the proviso. If, as 
it is claimed, the said corporation was short of cash at the time and 
found it necessary, in order to make this loan to appellee, to borrow 
some money at the bank, and the bank required its officer in charge 
of its business to personally indorse the note (which, by the way, 
was for a larger amount than the loan) before it would lend the 
corporation the money, this so-called “service” on the part of the 
corporation’s officer, if to be paid for at all, should properly have 
been paid for by the corporation, who thereby was enabled to make 
an advantageous and well-secured loan at 10 per cent. The corpo- 
ration got the money on the note and loaned it out on an acceptably 
secured mortgage. It was not any business of the borrower to pay 
for any expense incurred by the corporation in obtaining this money 
from the bank. To charge the borrower for this, in my opinion, 
rendered the transaction usurious. “A lender will not be permitted 
to cloak usurious exactions beneath charges for pretended services 
to the borrower.” 

In 66 C. J., at page 224, it is said: “Where a general agent 
of a creditor, being entrusted with full powers and general authority 
for the management and administration of the creditor’s business and 
affairs, exacts from a debtor the payment of a bonus or commission 
for or in connection with the making of a contract of loan or for- 
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bearance, the transaction is usurious if such exaction causes 
the lawful rate of interest to be exceeded, even though it is made 
without the actual knowledge or authority of the creditor, the case 
standing upon exactly the same footing as if the exaction were made 
by the creditor himself.” 

No doubt the statute should have been written in such a way as 
to require a party who goes into equity to obtain relief against a 
usurious lender, where the usury amounts to 25 per cent. or more, 
to offer to do equity by paying the lender the principal sum received 
by the borrower, less the usurious charges already paid; but the 
statute plainly says that where such large exactions are made the 
lender forefeits the entire sum, both principal and interest, and the 
courts have no authority to set aside the legislative policy in this 
regard. 

It would seem that this case might well be affirmed on the well- 
known ground that where the evidence is in conflict the decree of the 
chancellor will be upheld. But it also seems to me that, even if the 
appellant’s (the defendant loan company) testimony be taken as true, 
the decree should be affirmed for the above reasons. 


The appeal in this case was argued before six judges of 
the Supreme Court and these six were equally divided on the 
question of affirming or reversing the decision of the lower 
court. In such circumstances the rule is that the decision of 
the lower court stands affirmed. The matter quoted above is, 
of course, taken from the opinion which favored affirmance. 
The following paragraphs are quoted from the opinion which 
favored a reversal of the lower court and argued that the 
transaction herein described is not usurious. 


In determining usury, courts will disregard the form of the 
transaction and look to its substance. The record here conclusively 
shows an intent to charge a fee for services in procuring the loan 
which was satisfactory to both parties, it also shows a service per- 
formed to earn the fee. The contract on its face is not usurious. 
With the fee deduced there is no charge of usury. When the record 
shows a consistent purpose to make a contract for a fee rather than 
a purpose to circumvent the usury law and a service performed 
extrinsic to the loan to earn the fee, it will take more than the con- 
tradictory evidence of the party who secured and used the money 
to overcome such a showing. 

If it be shown that an agreement to pay a fee to secure a loan 
is nothing more than a sham or ruse to evade the usury law, then 
the courts should so hold; but the burden is on the one making such a 
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charge to prove it conclusively. ‘That burden was not carried in this 
case and the record preponderates in favor of the bona fides of 
Richter’s agency. The contract to secure the loan was separate and 
distinct from the contract to make the loan and the parties to them 
were different. The law approves such a charge when legally made 
and the service performed was proven beyond question and was 
performed by the consent of appellee. If appellant had had the 
money, the result might be different, but not so where he goes out 
and borrows it on his personal indorsement. The usury statute, as 
here quoted, does not outlaw such a contract as the facts of this case 
exhibit. 

It is next contended that the final decree is fatally defective be- 
cause it does not make a finding of fact to support the conclusion of 
law as set out therein. 



































BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


BANK NOT LIABLE IN CASHING CHECKS 
FOR AGENT 


Sinclair Refining Co. v. Farmers Bank of Portageville, Missouri, Spring- 
field Missouri Court of Appeals, 91 S. W. Rep. (2d) 122 


A bank will not be liable in cashing checks payable to a cor- 
poration, wrongfully indorsed by an agent of the corporation, where 
the corporation’s course of dealing with the bank indicated that 
the agent was authorized to indorse although he actually had no 
such authority. 

In this case the defendant bank cashed nine checks aggregating 
$672.43 for the agent of the plaintiff corporation. The checks were 
all payable to the plaintiff corporation and were indorsed in the 
corporation’s name by the agent. One of them was drawn on the 
defendant bank and the other eight were drawn on other banks. 
There was a written agreement between the agent and corporation 
under which he was required to purchase money orders for all 
cash collections and forward such money orders and checks received 
to the company’s district office. However, the bank had no knowl-, 
edge of this agreement and the corporation had permitted the agent 
to cash checks for a period of fifteen months. It was held that 
this was sufficient to establish implied authority to indorse on the 
part of the agent and that the bank was, accordingly, not liable 
to the plaintiff for the amount of checks. 


Action by the Sinclair Refining Company against the Farmers 
Bank of Portageville. From a judgment for defendant, the plaintiff 
appeals. 

Affirmed. 

Walter E. Brown, of Kansas City, and Oliver & Oliver, of Cape 
Girardeau, for appellant. 
Ward & Reeves, of Caruthersville, for respondent. 

















SMITH, J.—This is an action at law begun by the plaintiff against 
the defendant, in April, 1934, wherein the plaintiff, seeks to recover 
$672.43, being the amount of nine checks. Eight of these were issued 
by the Service Oil Company on the Bank of Caruthersville, and one 
by Walker & Sons on the Farmers Bank, in all of these checks the 


NOTE—For similar decisions see Banking Law Jvuurnal Digest (Fourth 
Edition) §57. 
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Sinclair Refining Company was the payee, and which were cashed 
by the Farmers Bank of Portageville, the defendant herein, A. E. 
Lumert, who indorsed all the checks by writing the plaintiff’s name 
thereon. 

The plaintiff’s petition is in two counts, the first of which charges 
the defendant with the conversion of said checks, and the second count 
charges that the defendant was the trustee for the plaintiff of the 
checks in question amounting to $672.43. The answer admitted the 
corporate existence of the plaintiff, the cashing of the checks in ques- 
tion, but denied the defendant converted the checks to its own use 
and benefit or that it was the trustee for the benefit of the plaintiff 
in the handling of said checks, and, further answering, alleged that 
the checks in question were cashed by A. E. Lumert, the duly ap- 
pointed agent and representative of the plaintiff in the Portageville 
territory, and charges that the said Lumert had authority to cash 
said checks inasmuch as he was responsible to the plaintiff for all col- 
lections, and that the checks in question were received by Lumert as 
collections; that the said Lumert was required by the plaintiff to 
forward to them post office money orders, and that the checks were 
cashed by Lumert, deposited with the defendant, and were checked 
out later for the purpose of securing such money orders; that plaintiff 
was familiar and had full knowledge that Lumert was cashing said 
checks as agent to get post office money orders; that defendant had 
reason to believe that Lumert was duly authorized to so act and in- 
dorse said checks; that all money deposited by Lumert was checked 
out by him without any remuneration to the defendant; that Lumert 
was personally responsible for said checks and had made bond to 
protect plaintiff against any loss by any mismanagement or misap- 
propriation of said funds; that this defendant was no party to the 
failure of Lumert to report any such collections. 

The cause was tried on the 15th day of May, 1934, at the regular 
May term of the circuit court of New Madrid county, and at the 
close of plaintiff’s case defendant demurred to the testimony, which 
was overruled. Again at the close of the whole case the defendant 
offered demurrers A and B to the first and second counts, respectively, 
of the plaintiff’s petition, which demurrers were overruled. The de- 
fendant at the close of the whole case, after the overruling of the 
defendant’s demurrers, moved the court to require plaintiff to elect 
upon which count it would go to the jury in this case, which was 
overruled by the court. The case was submitted to the jury. Plaintiff 
offered four instructions, which were given by the court just as offered, 
and the court refused a fifth one for the plaintiff. The court gave 
two instructions for the defendant. The jury returned a verdict for 
the defendant. The trial court rendered judgment for the defendant 
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and overruled plaintiff’s motion for a new trial. Plaintiff accordingly 
appealed to this court. 

We shall consider the several assignments presented, with the facts 
of the case as shown by the record before us. 

The second, third, and seventh of these assignments may be con- 
sidered together. These assignments are as follows: 

















‘II. The Court erred in refusing to find and hold that under the 
law and the evidence plaintiff was entitled to a verdict and judgment 
in this case. 

‘‘TII. The Court erred in failing to observe that all of the sums 
sued for as represented by Exhibits 1 to 8, both inclusive, and totaling 
$510.41, were drawn upon a bank other than the defendant bank and 
that as to those funds defendant bank was an intervening !or inter- 
meddling bank as defined by the courts of this state, and that as to 
said sum plaintiff 'was entitled to a directed verdict.’’ 

‘‘VII. The verdict is obviously the result of prejudice and passion, 
fanned to a flame by defendant’s method of conducting the trial.’’ 


































It may be readily seen that the above assignments are directed at 
the alleged error of the trial court in not directing a verdict for plain- 
tiff. This of necessity requires an examination of the testimony in 
the most favorable light to the defendant. 

The evidence is uncontroverted that the defendant ‘cashed the nine 
checks in question. Eight of these checks were upon a bank other 
than the defendant bank. The ninth was on the defendant bank. 
Lumert indorsed the checks by writing the name of his employer, the 
plaintiff in this case, on the back 'of each check, and either cashed 
them at the time or deposited them in the defendant bank in his own 
name and checked the money out later. 

The record shows that the plaintiff is an out-state corporation, being 
incorporated in the state of Maine, and that it had numerous agents 
in Missouri and throughout the Middle West, and that practically 
all of its business was transacted through the local agents. The record 
shows that these local agents were required to make application for a 
bond to protect the plaintiff against such transactions as occurred in 
this case, and that A. E. Lumert applied for such a bond when he 
was employed. The record also shows that Lumert entered into a 
written contract with the plaintiff, and this contract, which was in- 
troduced in evidence, covered and restricted Lumert’s conduct and 
dealings with the ‘plaintiff, and, as between the plaintiff and Lumert, 
there can be no question but that the written contract was binding. 
But the written contract is not necessarily binding on the defendant 
bank, for'there is no evidence that the bank or any of its officers had 
any knowledge of the existence of any written contract between the 


plaintiff and Lumert. We shall have more to say about this written 
contract later. | 
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The evidence discloses that Lumert was given a specific territory 
in and around Portageville in which to sell the products of the plain- 
tiff, and he was required to and did collect for the same, and that 
he was required to report said sales and collections to the plaintiff 
two or three times a week. It is also disclosed by the evidence 'that, 
at the time Lumert was employed by the plaintiff, a representative of 
the plaintiff called upon the cashier of the bank and told him that 
A. E. Lumert had been employed by the plaintiff, and that any favors 
shown Lumert would be appreciated, and in that conversation there 
were no instructions given the bank as to how the checks given the 
company should be handled. 

The evidence shows that from the time of Lumert’s employment 
in June, 1931, until ‘he was removed in September, 1932, he had an 
account with the bank and repeatedly from the time of his employ- 
ment indorsed the checks made payable to the plaintiff and either 
cashed 'them or deposited them to his own account, and frequently 
for the first six months remitted by draft to the plaintiff. In December, 
1931, a letter was written to Lumert by a representative of the plain- 
tiff advising him to discontinue sending drafts to cover his collections. 
There is no evidence that the bank officials had any knowledge of 
Lumert’s having received this letter, and several drafts were sent by 
Lumert and received and accepted by the plaintiff after this letter was 
sent him. The bank was not notified at any time by the plaintiff 
that it was not satisfactory for Lumert to secure and ‘send the drafts. 

The record also shows that Lumert was checked by agents of the 
company at least once a‘month for the last fifteen months he worked 
for plaintiff, and that Lumert told these agents how he was handling 
these checks and the money, and that no objection was'made by these 
superior agents as to how he was handling the funds. Because he 
was having trouble with some ‘of the checks received by him and which 
he sent to the plaintiff, he finally got to cashing all the checks at the 
bank and would buy post office money ‘orders and remit in that way. 
There was no objection from the plaintiff at any time made to the 
bank as to the manner in which ‘Lumert was handling these funds 
through the bank, although there is evidence that these superior officers 
had knowledge of the way he was handling the ‘funds. 

It is the contention of the plaintiff and was its contention at the 
trial of the case that the defendant is bound by the written contract 
between the plaintiff and Lumert and by the contents of a letter written 
to Lumert by the plaintiff. The written contract sets out specifically 
the terms of the contract between them and how the funds should 
be handled, and had no provision ‘in it allowing the cashing of the 
checks by Lumert. It is not necessary to set out the contract here 
because it is very lengthy, but there is no doubt in our mind that under 
the written contract Lumert had no authority to cash the checks and 
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receive the money himself. 


The letter of December 1, 1931, is ag fol. 
lows: 


‘‘We have just been advised by the Accounting Department that 
you are forwarding drafts to cover your Form 236 reports. 

‘At the time our depository bank closed its doors December 2, 1930, 
we advised as to the handling of company funds; however, as Mr, 
Hunter was agent at that time, it might be that our instructions were 
lost or misplaced. At the time you were checked in, under date of 
June 19, 1931, our field representative issued verbal instructions as 
to the handling of company funds. We note, however, that you are 
not following these instructions and, for your information, we are 


giving below instructions as to how all company funds should be 
handled: 


‘‘Purchase Post Office or Express Money Order for all currency 
and silver received, Money Order and all checks to be sent to the 
District Office attached to your report. Each check and Money Order 
should be listed on the back of your 236 report, showing opposite each 
amount the maker’s name or, if the check is not drawn in favor of 
Sinclair Refining Company, the name of the last endorser (the party 
that check is received from). 

‘““The total of checks and Money Order should equal total shown 
on face of report less cost of purchasing Money Order which should 
be shown as Discount and Exchange in the space provided on face 
of report. Kindly acknowledge receipt and understanding in self- 
addressed envelope enclosed.’’ 


The contract and the above-quoted letter make it very definite 
and certain so far as the plaintiff and A. E. Lumert are concerned. 
But are these’ binding absolutely upon the defendant absent any 
evidence showing the defendant had knowledge of the contents of the 
contract and the letter? We think the result of this trial is not 
absolutely contingent upon these two writings. 

The issue in this case is whether or not Lumert acted within the 
scope of his implied or apparent authority when he deposited the nine 
checks in the bank, indorsed the plaintiff’s name thereon, and drew 
out the cash. We think the plaintiff recognized in the trial of the 
case that this was the question at issue, and was the theory upon which 
the case was tried. The plaintiff submitted four instructions which 
were given by the trial court, and each of these instructions submitted 
the question that it was the duty of the bank ‘‘to have ascertained 
from the Sinclair Refining Company whether said Lumert had au- 
thority to endorse its checks or not.’’ And we think those instructions 
were proper and properly submitted the issue of authority. It was 
a question for the jury as to whether or not he had authority or ap- 
parent or implied authority. 

We think the testimony in this case, a resume of which we have 
heretofore set out, is sufficient to make it a question of fact for the 
jury as to whether or not A. E. Lumert acted within his implied or 
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apparent authority in cashing the checks. This implied or apparent 
authority is to be gathered from all the facts and circumstances in 
evidence, and, as between the principal, in this case the plaintiff, and 
a third party, in this case the defendant, their rights and liabilities 
are governed by the apparent or implied scope of the agent’s authority. 
City of Springfield v. Koch, 228 Mo. App. 511, 72 S. W. (2d) 191, 
194, and cases there cited ; Robertson Canning Co. v. Davis (Mo. App.) 
15 S. W. (2d) 882, 883, and cases there cited; Mead v. South Side 
Bank (Mo. App.) 14 S. W. (2d) 664, 668. 

It is not altogether what was in the written contract in this case 
that governs, but, so far as the defendant’s is concerned, it depended 
upon what Lumert actually did and was allowed to do by the plaintiff. 
See Austin-Western Road Machinery Co. v. Commercial State Bank 
(Mo. App.) 255 S. W. 585, loc. cit. 586, 587, where this language is 


used: 


‘*As to whether Bryson in fact had actual authority, we think that 
is not to be flatly and conclusively determined from the written con- 
tract existing between them, but rather from what Bryson actually 
did and was allowed to do, through a long course of time, with the 
knowledge and acquiescence of the plaintiff. Of course, in the absence 
of any other circumstances to the contrary, the written contract is 
the final arbiter of the power possessed by the agent; but if, without 
regard to what the parties actually did thereunder, a written contract 
must conclusively determine the powers with which an agent is invested, 
then it would be indeed an easy matter to limit and absolutely fix 
those powers in writing and then allow him elastic powers in fact, 
which could be made available whenever it was advantageous to the 
principal te do so, and repudiated whenever it was to the principal’s 
interest to do that.’’ 


This same case with the same principle of law was later affirmed 
in (Mo. App.) 282 S. W. 105. 

So we hold against the plaintiff on the three assignments hereto- 
fore set out. 


BANK ACCOUNT IN TWO NAMES 





Quigley v. Quigley, United States Court of Appeals for the District 
of Columbia, 85 Fed. Rep. (2d) 300 





A woman opened an account in the names of herself or her 
daughter ‘‘pay to the order of either, at the death of either, balance 
to belong to survivor.’’ It was held that this created a joint 
ried entitling the daughter to the deposit upon the mother’s 
eath. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§417-428. 
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Suit by Richard J. Quigley, administrator of the estate of Mary 
E. Quigley, deceased, against Marion K. Quigley. From a judgment 
for defendant after sustaining her demurrer to the petition, plaintiff 
appeals. Affirmed. 

Dion S. Birney, of Washington, D. C., for appellant. 
Joseph T. Sherier, of Washington, D. C., for appellee. 


VAN ORSDEL, A. J.—Appellant, as the administrator of the 
estate of Mary E. Quigley, brought this suit in the Supreme Court 
of the District of Columbia to recover certain moneys claimed to be 
due the estate from defendant Marion K. Quigley. 

It appears that Mary E. Quigley, the mother, was on July 13, 1923, 
the owner of: a bank account which had been opened with funds be- 
longing solely to her. Thereafter and until the date of her death on 
April 13, 1932, she from time to time deposited additional funds of 
her own in the account, and, upon her individual check, withdrew 
various amounts therefrom for her own use. Some time after the 
establishment of this account, the name of the defendant Marion K. 
Quigley, was written upon the signature card of the account in the 
bank in such matter that the authorized signature was made to read: 
‘‘Marion K. Quigley or Mary E. Quigley pay to the order of either, 
at the death of: either, balance to belong to survivor.’’ 

It is alleged that the signature was not placed upon the card with 
any intention on the part of the mother, Mary E. Quigley, of either 
converting the account into one of joint ownership with the defendant 
or of conveying to the defendant any right or ownership therein. It 
is also alleged that the defendant at no time deposited any funds of 
her own in the account, or withdrew any funds therefrom, or exercised 
any ownership over the fund. It is further alleged that on or about 
May 24, 1932, the defendant withdrew the entire balance from the 
bank and appropriated it to her own use. 

Defendant demurred to the declaration. The court sustained the 
demurrer, and plaintiff elected to stand upon the declaration, and from 
the judgment thereon this appeal was taken. 

This case is clearly ruled by our decision in the case of Garrett v. 
Keister, 61 App. D. C. 21, 25, 56 F. (2d) 909, 911, where, under similar 
circumstances, the administrator of the mother’s estate alleged that 
a joint account with her son was opened by him without her knowledge, 
and that he practiced fraud and undue influence upon her. The mother 
at the time was eighty-seven years of age, and could not write, but 
could read printed matter. It appeared that she depended upon her 
son for advice and assistance in conducting her business affairs. The 
words used in creating the joint account were substantially the same 
as those used in the instant case. The case was tried and it was found 
that the charge of fraud was not sustained. In affirming the decree, 
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this court said: ‘‘In the present case, while it is true that the mother, 
because of her inability to write, signed her name by her mark, she 
was nevertheless sui juris and capable of transacting business and 
understanding the nature of the contract into which she was enter- 
ing, and, in the absence of evidence of fraud, undue influence, or 
coercion, the contract, which was a legal one, should be upheld.”’ 

In the present case the plaintiff relies upon the bald averment that 
it was not the intention of the mother to convey an interest in this 
account. This allegation is not supported by any statement of fact 
whatever. As in the Keister Case, after the allegations of fraud were 
eliminated, it rests upon the sufficiency of the contract to establish a 
joint tenancy in the account, which we think the language of the con- 
tract fully sustains. There is nothing in this case which would justify 
the court in invalidating this contract, which clearly expresses an in- 
tention on the part of the mother to establish a joint account, with 
the power in either party to withdraw part or all of the money at 
any time, and that upon the death of either the balance remaining 
in the account should belong to the survivor. 

The judgment is affirmed, with costs. 


















TIME FOR BRINGING ACTION ON GUARANTY 





Bank of America Nat. Trust & Savings Association v. Hunter, Cali- 
fornia District Court of Appeal (First District, Division 1), 
60 Pac. Rep. (2d) 328 








The plaintiff bank held notes, payment of which the defendant 
had guaranteed in writing. From time to time the defendant filed 
financial statements with the bank for the purpose of ‘‘ procuring 
credit.’’ It was held that each financial statement caused the time 
allowed for suing on a guaranty (four years) to start running anew. 













Action by the Bank of America National Trust & Savings Associa- 
tion against Mary A. Hunter. From a judgment of nonsuit, plaintiff 
appeals, 

Reversed and remanded, with directions. 

Rosendale, Scott & Thomas, of Salinas, and Louis Ferrari, C. H. 
White, and Tobias J. Bricca, all of San Francisco, for appellant. 
Garth V. Lacey, of Salinas, for respondent. 


PER CURIAM.—This action was brought to recover the sum of 
$4,300, upon a guaranty in this amount, executed by the defendant 












NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1318. 
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in favor of Bank of Italy National Trust & Savings Association, of 
which the plaintiff is the successor, and by which she guaranteed to 
that extent payment of a promissory note for $10,800 executed con. 
temporaneously therewith by Sheldon B. Hunter, Zella L. Hunter, 
Samuel P. Hunter, and Ethel M. Hunter in favor of said bank. The 
note was secured by a deed of trust upon real property, and, not being 
paid when past due, proceedings were taken to sell the land. It was 
bid in by the plaintiff and the amount of the bid applied on the in. 
debtedness, which had been increased by unpaid interest and the ex. 
penses of the sale, after which application there yet remained due to 
the plaintiff a sum equal to the amount of the guaranty, which upon 
demand the defendant failed to pay. 

On the trial, at the conclusion of the evidence, the defendant moved 
for a non-suit upon the grounds (1) that the demand was barred by 
the provisions of section 337 of the Code of Civil Procedure, as amended 
by St. 1933, p. 2116, because the action was not brought within four 
years of the due date of the note which the guaranty party secured, 
nor within three months from the time of the sale under the deed 
of trust securing the note; (2) that the evidence showed that a sum 
of more than the amount of the guaranty had as the result of the sale 
been credited upon the note, thus satisfying the terms of the guaranty; 
(3) that the guaranty was given for future advances, and that the 
evidence failed to show that the execution of the promissory note was 
subsequent to that of the guaranty. This motion was granted by the 
court, its order being general without specification of any particular 
ground therefor. The plaintiff appeals from the judgment entered 
thereon bringing here for review the correctness of said order. 

1. As to the statute of limitations. The record discloses that the 
action was commenced more than four years after the maturity of 
the note; but in this connection the appellant contends that the statute 
was repeatedly tolled by acknowledgments by defendant in writing of 
the debt of a character sufficient under the terms of section 360 of 
the Code of Civil Procedure to afford evidence of a continuing obliga- 
tion. 

These acknowledgments are found in two so-called ‘‘financial state- 
ments’’ signed by the defendant and furnished by her to the plaintiff, 
and in correspondence between them. One of these statements was 
given on December 1, 1931, and includes the following language: ‘‘The 
undersigned, for the purpose of establishing and procuring credit from 
time to time with you and to induce you to permit the undersigned 
to become indebted to you . . . furnishes the following as being a true 
and correct statement of the financial condition of the undersigned 
on the above date: . . . Contingent liability as guarantor S. P. Hunter 
$4,300.’ The other of such statements was furnished on November 
30, 1932, and contains the same language, with the exception that the 
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sum named as a contingent liability is $4,575; and the evidence shows 
that each of these amounts included the indebtedness covered by the 
guaranty. 

With regard to the correspondence, the record shows that the 
plaintiff through ,its local manager wrote several letters to the de- 
fendant, requesting her to do something about her liability on the 
guaranty in order to avoid a threatened sale of the real property 
covered by said deed of trust. In reply to one of these letters she 
wrote: ‘‘I understand we had another month to try to sell the ranch. 
... 1 will appreciate anything you can do to assist me in this matter 
very much. . . . Please do all you can to help me at this time.’’ 

On August 7, 1933, the manager again wrote to the defendant, 
saying: ‘‘If you are not in a position to pay this amount at the present 
time we will be willing to take a note from you in that amount plus 
the commercial account you now owe us. Both amounts will be secured 
by a deed of trust on your ranch property’’; to which the defendant 
replied: ‘‘I am not willing to give you a trust deed on the ranch as 
security for $8,300. You know that the ranch is worth much more 
than that amount, and if I should be unable to meet interest I would 
stand a chance to lose the entire ranch. I will give the bank a mortgage 
on enough of the land to give the bank the margin of security which 
it requires for $8,300.’’ 

We are of the opinion that these financial statements and the de- 
fendant’s reply to the bank’s letter of August 7 constitute unequivocal 
acknowledges of liability under her guaranty, from which the law im- 
plies a promise to pay. Searles v. Gonzalez, 191 Cal. 426, 430, 216 
P. 1003, 28 A. L. R. 78; Curtis v. Holee, 184 Cal. 726, 195 P. 395, 
18 A. L. R. 1024; Foster v. Bowles, 138 Cal. 346, 71 P. 494, 649; 
Weatherwax v. Hills, 113 Cal. App. 557, 298 P. 853; Maurer v. Ber- 
nardo, 118 Cal App. 290, 5 P. (2d) 36. 

The respondent suggests that, the obligation being only contingent, 
her acknowledgment of liability was therefore contingent, and there- 
fore not sufficient upon which to base an implied promise to pay. This 
is to confuse the obligation with the acknowledgment of liability. The 
latter, as appears from our reference to the evidence, was not coupled 
with any condition or restriction. Nor did the fact that the defendant 
was unwilling to give the bank all the security it asked affect the clear- 
cut character of the acknowledgment. 

Section 337, Code of Civil Procedure, as amended, is further relied 
upon by the defendant as a bar to the action in virtue of a recent 
amendment thereof by the addition of the words, ‘‘provided that the 
time within which any action for a money judgment for the balance 
due upon an obligation for the payment of which a deed of trust or 
mortgage with power of sale upon real property or any interest therein 
was given as security, following the exercise of the power of sale in 
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such deed of trust or mortgage, may be brought shall not extend be. 
yond three months after the time of sale under such deed of trust or 
mortgage.’’ The claim of the respondent in this regard is based upon 
the fact that the present action was not commenced until after the 
lapse of three months from the sale under the deed of trust. 

It must, we think, be admitted that the action ‘comes within the 
literal terms of the amendment, for undoubtedly it is one ‘‘for a money 
judgment for the balance due upon an obligation for the payment of 
which a deed of trust . . . with power of sale upon real property .. . 
was given as security,’’ although it is brought, not against the persons 
primarily liable for such balance, but against their guarantor, and 
the immediate foundation for it is the guaranty. But in this respect 
it is no different from any action brought against a guarantor on an 
obligation which as to the principal is barred by a statutory limitation 
—a situation in which the rule has been adopted in this state (thereby 
overruling former decisions) that the fact that an action against the 
principal of an obligation is barred will not affect the liability of 
a guarantor thereof if the statute applicable directly to the guarantor’s 
obligation has not run. Gaffigan v. Lawton and National Surety Co. 
of N. Y., 1 Cal. (2d) 722, 37 P. (2d) 79. Thus, in the case at bar, 
if the whole amount of the note and interest had outlawed by virtue 
of failure to commence action on it within four years from the due 
date of the note (assuming that its validity had not otherwise been 
preserved), the defendant would nevertheless have been liable thereon 
by virtue of the obligation having been kept alive as to her through 
her acknowledgments in writing above considered, notwithstanding 
that the action against her would have been literally upon an obliga- 
tion in writing due more than four years before action brought. The 
principle seems to be equally applicable to the two situations. If the 
defendant here could not avail herself of the four-year limitation af- 
fecting the obligation of her principal, there is no logical reason why 
she may do so as to the three-months’ period. 

The next ground of the motion was that the evidence showed that 
a sum of more than $4,300 had been received by the plaintiff from 
the sale of the security and credited upon the note, thus satisfying 
the terms of the guaranty. 

In making this contention, the respondent ignores the language 
of the guaranty, which reads in part: ‘‘ And this guaranty shall remain 
and be operative until all present or future credits given by you as 
aforesaid, not exceeding said limited sum, shall be fully paid... 
and agrees to pay you at any time upon demand .. . the full amount 
of principal and interest due . . . as aforesaid, not exceeding the sum 
of $4,300.’’ As is said in 81 A. L. R. at page 792, subdivision ¢: 
‘A continuing guaranty, which contains a limitation as to the amount 
for which the guarantor will be bound, is not exhausted though the 
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principal contracts and pays debts equal to or greater than the sum 
stipulated therein.”’ 

The third ground of the motion for nonsuit was that the guaranty 
was given for future advances only, and that the evidence fails to 
show the execution of the promissory note was subsequent to that of 
the guaranty. 

This contention, again, ignores the language of the instrument, and 
also the undisputed evidence in the case. That language is: ‘‘ Please 
give credit to, and permit S. B. Hunter and 8S. P. Hunter to become 
indebted to you on notes, endorsements, overdrafts, acceptances or 
other liabilities, in a sum not exceeding forty-three hundred dollars 
($4,300.00). And as said S. B. Hunter and 8. P. Hunter contemplate 
a course of: future dealings with you, please continue said credit, ete. 
... And these presents shall be deemed to be and shall constitute to 
you a continuing guaranty in reference to the original credit hereby 
authorized and guaranteed, and shall embrace all future liabilities of 
said S. B. Hunter and 8S. P. Hunter to you under such original credit. 
... And this guaranty shall remain and be operative until all present 
or future credit . . . shall be fully paid.”’ 

The undisputed evidence shows that at the time of the execution 
of the guaranty S. B. and S. P. Hunter were indebted to the plaintiff 
on two notes, one for $6,500 and the other for $4,300, which last 
was also signed by the defendant. By the present transaction those 
two persons executed one note for the combined amount, and the bank, 
in order to continue in force the defendant’s liability theretofore exist- 
ing on the $4,300 note, proposed or required that she execute a guaranty 
of the new note in the identical amount, which she did in the form 
of the instrument in suit. Nothing could be plainer than that it was 
not limited to future indebtedness. 

The judgment is reversed and the cause remanded to the superior 
court for further procedings, in accordance with the views herein ex- 
pressed. 






























PAYMENT OF DEPOSIT ON FORGED WILL 






Buckley v. Howard Savings Institution, Supreme Court of New Jersey, 
186 Atl. Rep. 52 









After the death of a depositor, a savings bank paid a deposit 
standing in his name to a person who had secured letters testa- 
mentary on a forged will, purporting to be the will of the decedent. 
It was held that the bank was not liable for the amount of the de- 
posit to the administratrix of the decendent’s estate, subsequently 
appointed in another county. 
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Action by Catherine E. Buckley, administratrix of the estate of 
Michael F. Buckley, deceased, against the Howard Savings Institution, 
a corporation of ‘New Jersey. 

Judgment for the defendant. 

Lewis G. Hansen, of Jersey City, for plaintiff. 
Pitney, Hardin & Skinner, of Newark, for defendant. 


ACKERSON, J.—This matter is submitted to the court for decision 
without a jury upon an agreed state of facts. The action is brought 
by Catherine E. Buckley, administratrix of the estate of Michael F. 
Buckley, deceased, to recover from the defendant, Howard Savings 
Institution, a balance of $3,023.59 alleged to be due upon the deposit 
account of the said Michael F. Buckley at the time of his decease on 
July 14, 1928. 

The stipulated facts disclose that Michael F. Buckley opened an 
account with the Securities Savings Bank of Newark on June 1, 1925, 
with a deposit of $1,000. Thereafter there were summary transactions 
involving deposits and withdrawals, the last of which was a withdrawal 
on July 7, 1928. The decedent died on July 14, 1928, and the account 
remained inactive and the deposit book remained in the custody of 
the said bank and of its successor, the present defendant, for safe keep- 
ing until the account was closed out as hereinafter set forth. 

On January 1, 1930, the said Securities Savings Bank of Newark 
was merged into and with the defendant and on May 19, 1932, an 
instrument purporting to be the last will and testament of said Michael 
F. Buckley, dated June 25, 1928, and naming one G. Charles Moore 
as executor, was admitted to probate by the surrogate of Essex county, 
N. J., and letters testamentary thereon were issued to a person pur- 
porting to be and known as G. Charles Moore. On June 3, 1932, this 
person appeared at the defendant bank and requested as executor of 
the last will and testament of Michael F. Buckley, the withdrawal of 
the balance of the aforesaid account amounting to $3,023.59. He pre- 
sented a certificate of the surrogate of Essex county setting forth the 
authority of said G. Charles Moore as executor aforesaid to administer 
the said estate and also presented a waiver of the transfer inheritance 
tax bureau of the New Jersey state tax department on the aforesaid 
account, which aforesaid certificate and waiver were in proper form 
and issued by the proper authorities. It is also stipulated that ‘‘said 
person also presented satisfactory evidence of his identity’’ and the 
defendant had no reason to believe that there was any irregularity in 
his appointment as executor of the aforesaid will. The defendant ac- 
cordingly paid over the aforesaid balance and delivered the canceled 
deposit book to him in good faith and without knowledge of any rea- 
son why the same should not be done. 

It is further stipulated that it now appears that the aforesaid will 
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was a forgery; that G. Charles Moore was the assumed name of the 
person ‘‘ who forged said will and fraudulently induced the surrogate 
of Essex county to admit said will to probate and issue letter testa- 
mentary thereon to him.”’ 

On June 22, 1933, plaintiff was appointed administratrix of the 
estate of said Michael F. Buckley by the surrogate of Union county, 
N. J., and on October 25, 1933, demanded payment of the aforesaid 
account which was refused by the defendant on the ground that pay- 
ment thereon had already been duly made. 

It appears from an excerpt from the by-laws of the defendant 
that ‘‘on the death of any depositor, the amount standing to his credit 
shall be payable to his legal representatives,’’ ete. It is also to be 
noted from the stipulated facts that the aforesaid probate of the al- 
leged will of Michael F. Buckley, deceased, and the letters testamentary 
granted thereon to G. Charles Moore, ‘‘still remain of record and un- 
disturbed. ’’ 

While the defendant’s answer denies that the Michael F. Buckley, 
whose estate the present plaintiff represents, is the person who opened 
the savings account referred to in the complaint, nevertheless the 
stipulated facts admit it and that question is no longer an issue. The 
sole question for solution, as presented by the answer and stipulated 
facts, is whether the defendant, in paying the balance of the deposit 
in question to the person to whom letters testamentary upon the forged 
will of Michael F. Buckley, deceased, were actually granted by the 
surrogate of Essex county, which letters have not been revoked, is 
thereby discharged of its obligation, so as to bar a subsequent action 
therefor by an administratrix of the estate of said deceased, sub- 
sequently appointed by the surrogate of another county. 

It is to be noted that the defendant paid the deposit to the person 
to whom letters testamentary were actually granted by the surrogate 
of Essex county, such person having produced ‘‘satisfactory evidence 
of his identity’? as such. It is not claimed that payment was made 
to a person other than the one to whom such letters were granted. 

The claim of the present plaintiff must, therefore, necessarily re- 
solve itself into a collateral attack upon the decree of the surrogate 
of Essex county admitting the forged will to probate and issuing let- 
ters testamentary thereon. The courts of this state have given uniform 
recognition to the view that the proceedings of the surrogate, admitting 
a will to probate, are those of a regularly established court in whieh 
the surrogate exercises judicial functions and that such proceedings 
can only be reviewed by appeal. In re Whitehead’s Estate, 85 N. J. 
Eq. 114, at page 118, 94 A. 796. The granting of probate and ad- 
ministration is a proceeding in rem, in the strict sense of that term. 
It constitutes the person to whom granted, the administrator, whether 
rightfully or wrongfully granted, and it cannot be inquired into col- 
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laterally. Quidort’s Adm’r v. Pergeaux, 18 N. J. Eq. 472, at page 
477. 

So universal and well settled in its application is this principle 
that it has been decided that payments of money to an executor upon 
the probate of a forged will is a discharge to the debtor of the dece. 
dent, notwithstanding the probate be afterwards declared void and 
administration be granted to the interstate’s next of kin, for if the 
executor had brought an action against the debtor, the latter could 
not have controverted the title of an executor so long as the probate 
was unrepealed, and the debtor was not obliged to wait for a suit 
when no defense could be made against him. Allen v. Dundas, 3 T. 
R. 125; Peeble’s Case, 15 Serg. & R. (Pa.) 39, 42, Ryno’s Executor 
v. Ryno’s Administrator, 27 N. J. Eq. 522, at page 524, (Err. & App.) ; 
Vicent v. Vicent, 70 N. J. Eq. 272, 62 A. 700. 

As was said in the case of Plume v. Howard Savings Institution, 
46 N. J. Law, 211, at page 230: 


‘‘That a conclusive efficacy should be given to letters of administra- 
tion by whatever tribunal issued, so far as merely collateral impeach- 
ment is concerned, is a plain dictate of sound public policy, for few 
things can be more oppressive than to require the debtors of a person 
who chooses so to absent himself as to give rise to a judicial conclusion 
that he is dead, to bear the burden of paying the debts they owe to 
such absentee, to his representative duly appointed according to legal 
forms, and at the same time to assume the risk of such payment being 
afterwards declared to be invalid, on the ground that such absentee 
is still alive.’’ 


Inasmuch as the decree of the surrogate admitting the alleged will 
of Michael F. Buckley, deceased, to probate and the issuance of letters 
testamentary thereon still stand in full force and effect, it follows, upon 
the authority above stated, that the plaintiff is not entitled to recover 
in this action and I, therefore, find in favor of the defendant and 
against the plaintiff a verdict of no cause of action. 


PAYING NOTE BEFORE MATURITY 


Crow v. Gore, United States Court of Appeals for the District of 
Columbia, 85 Fed. Rep. (2d) 291 











A transaction in which the maker of a note, on which $12,330 
is due, agrees with the holder to satisfy the note upon the payment 
of $5,000 in cash before maturity, is a valid transaction and is not 
void for want of consideration. The payment of the debt before 
its maturity is a valid consideration. 








NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §319. 
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The $12,330 note in this case was payable at the rate of $175 
monthly meaning that, if paid according to its terms, it would take 
about six years to complete payment. The ground on which the 
plaintiff based his claim to have the transaction declared void was 
that the defendant, maker of the note, had practiced a fraud upon 
him. According to the testimony in favor of the plaintiff, the de- 
fendant told the plaintiff the somewhat incredible story that the 
defendant had been told by the Secretary of State that the United 
States would go to pieces within six months and that the only way 
to save the situation was to immediately convert everything into 
cash. The defendant denied telling this story and the issue was de- 
cided in his favor. 




















Suit by John W. Crow, executor of the estate of Edward B. Dean, 
Sr., deceased, against H. Grady Gore and another. From a decree 
dismissing the bill, plaintiff appeals. 

Affirmed. 

W. Gwynn Gardiner, James M. Earnest, I. Irwin Bolotin, and 
Lawrence Koenigsberger, all of Washington, D. C., for appellant. 

Chas. A. Douglas, Jo. V. Morgan, and Edmund D. Campbell, all 
of Washington, D. C., for appellees. 















‘MARTIN, C. J.—An appeal from a decree in a suit brought to 
set aside a contract on the ground of fraud and re-establish a trust. 

It appears that in August, 1931, the defendant, H. Grady Gore, 
purchased from the plaintiff, Edward B. Dean, Sr., certain real estate 
known as the Drury Apartments, located in the District of Columbia, 
at the purchase price of $45,000, of which $1,000 was paid in cash and 
the balance in a deferred purchase note for $44,000 payable at the 
rate of $400 a month, the latter secured by first deed of trust upon 
the purchased premises. 

In January, 1932, Gore entered into an agreement with Dean to 
pay $35,000 in cash for the property, such sum to be in satisfaction 
of the first note of $44,000. Gore made a deposit of $500 with Dean 
as a pledge for the performance by him of this contract. He failed 
to complete the contract, and accordingly this sum was forfeited to 
Dean, and retained by him. 

On February 26, 1932, a new arrangement was entered into be- 
tween the parties to take the place of the former agreement, and Gore 
executed a first trust note to Dean upon the property for $20,000 
payable 3 years after date with per cent. interest, and also executed 
to Dean a second trust note for $14,000, guaranteed by the defendant, 
Jamie Shorter Gore, his wife, payable $175 per month, including in- 
terest at 7 per cent. These trusts were accepted by Dean in exchange 
for the existing first trust note of $44,000 upon the property. 

These circumstances, however, are not involved in the present case, 
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but are recited in the record as a history of the facts leading up to 
the issue involved herein. 

Afterwards, to wit, on October 4, 1933, the parties entered into an 
arrangement whereby Dean canceled and discharged the promissory 
note of $14,000, which had been reduced by payments to the amount 
of $12,330, in consideration of the payment to him by Gore of $5,000 
in cash. This arrangement was immediately executed by the parties 
in conformity with these terms. 

Afterwards, to wit, on March 20, 1934, a bill in equity ‘‘A bill to 
re-establish a trust’’ was filed by Dean in the lower court against Gore, 
in which it was sought to cancel and set aside the last-mentioned agree- 
ment between the parties upon the ground that the consent of Dean 
to this arrangement was obtained by Gore by means of fraudulent 
representations, overinfluence, and overreaching. 

It was alleged in the bill that just prior to October 4, 1933, Gore 
called at the home of Dean in the District and there represented and 
stated to Dean and others present that he, Gore, had had a talk with 
Mr. Hull, the Secretary of State, and that Mr. Hull had told him that 
the United States would go to pieces within a period of six months; 
that apartment houses and properties would be of no value, and that 
there was only one way of saving the situation, and that was to con- 
vert everything into cash; that this was a second trust note; that the 
owner of the first trust was then demanding a big curtail payment on 
the balance due on the first trust on this property and was also de- 
manding the payment of all of the income from said property; that 
he, Gore, was without money; that his wife was without money, and 
that they would have to give up the property and let the second trust 
note, held and owned by the plaintiff, be a total loss to him, but that 
they, defendants, would try to help him out by giving him a $5,000 
note payable $1,000 cash and the balance payable $1,000 a month for 
four months, secured by Liberty bonds of $5,000, and he could put 
that note in the bank and get the $5,000, which was better than losing 
everything; that he, Gore, would pay this as a matter of friendship 
and interest in the plaintiff; that plaintiff is a man past 80 years of 
age, is in feeble health, and is almost blind; that his wife is also in 
poor health, is old, and has no business experience; that they both 
believed the statements made to be true, became much frightened, and 
without seeking advice from any one, and without making any in- 
quiry, agreed to deliver up the note, that is the second trust note above 
described secured on the said property above described, to the de- 
fendant, Gore, upon the payment of $1,000 in cash, and the payment 
of $1,000 per month for four months thereafter, believing that in this 
manner they would get the $5,000 before the expiration of the six 

months’ period fixed at which property, and especially second trust 
notes, would be of no value. 
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These charges were denied in the answer filed by Gore, and the 
ease went to trial in the lower court. The trial justice found against 
plaintiff Dean, and dismissed the bill. Whereupon, the present ap- 
peal was taken. 

The evidence submitted at the trial consisted almost entirely of 
the testimony of the respective parties, Dean and Gore. The testimony 
of Dean was a repetition of the charges made in the bill and need not 
now be repeated. 

On the other hand, the defendant Gore as a witness in his own 
behalf testified that he saw the plaintiff at his residence at the time 
of the making of the contract and advised him that the rents on the 
building had fallen as low as $382.50 per month which was not suffi- 
cient to carry the first trust; that some change would have to be 
made in the transaction and he stated, ‘‘I am willing to make you a 
deed to the property. You have got what I put in it. I am willing 
for you to have it’’; and he was delinquent in taxes for about a year 
and a half and that the first trust people were pressing him to make 
these payments of about $1,200 or $1,300; that plaintiff said that he 
would not take the property back; that he asked plaintiff, ‘‘If you 
won’t take a deed back to the property will you take over the manage- 
ment of it and out of the rents take care of the first trust and the 
taxes and not jump on Mrs. Gore or myself about the deficiencies, and 
let the property see if it will work itself out, or conditions of things 
will improve?; that plaintiff said that he did not want to take the 
management back in his hands; that he then said to plaintiff, ‘‘If you 
will take it back I will pay the janitor out of my own pocket or out 
of some other income, and I will keep the apartments decorated, 
papered and painted’’; that plaintiff said he would not consider taking 
the building back, under any circumstances; that plaintiff said there 
was but one thing he would do, and asked Gore how much cash he 
would give him for the note; that this was the first time that any 
cash or any buying of note was mentioned; that Gore said he did 
not have any cash to offer plaintiff; that plaintiff then told Gore that 
if he would give him $5,000 he would surrender the note; that Gore 
obtained $5,000 in bonds to be used as collateral; that on the morn- 
ing of October 4, 1933, he went to plaintiff’s home and advised plaintiff 
that he could not give him the cash, but that he could raise $1,000 
in cash and could arrange to give a $5,000 bond to secure the balance ; 
that they went to the bank and closed the transaction. 

Gore testified that he did no represent and state to plaintiff and 
others present that he had had a talk with Mr. Hull, Secretary of 
State, and that Mr. Hull had told him that the ‘‘United States would 
go to pieces within a period of six months’’ or that apartment houses 
and properties would be of no value, and that there was only one way 
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of meeting the situation, and that was to convert everything into 
eash, and that he did not make any representation to Dean like that, 

The foregoing testimony sufficiently sets out the controversy involved 
in this case. There is some corroborating evidence in the case, but 
a decision upon the facts depends largely upon conclusions drawn by 
the court from these statements of the parties. The burden of proof 
was upon the plaintiff. The trial court held for the defendant, and 
made the following finding of fact: ‘‘The plaintiff did not rely upon 
any false statements made to him by the defendant H. Grady Gore 
(if any were made) as an inducement to enter into or to consummate 
the said agreement of exchange.’’ The court further said: ‘‘It seems 
to be almost incredible that the defendant should have made the state- 
ments upon which the charges of fraud are predicated, and still more 
incredible that the plaintiff should have believed them, if made. 
While the plaintiff is of advanced age, he is a man of experience in 
real estate transactions, and still of vigorous mentality. The defendant 
offered to surrender to the plaintiff the property which he had bought 
of him. This the plaintiff refused and agreed to take $5,000, part 
costs, and Liberty bonds to secure the remainder, in payment of a 
second trust note for $14,000, payable in instalments. While the dif- 
ference is large, it is not in itself sufficient ground for setting aside 
the transaction. At the time of the exchange the values of second 
trust notes were problematic and it might well be that the plaintiff 
received the value of his note.’’ 

The trial justice saw the witnesses and heard their testimony. He 
was the better qualified to determine what credence and weight should 
be given to the testimony of the witnesses. This court must not dis- 
turb the determination made by the trial court upon the conflicting 
evidence set out in the record. 

In McLarren v. McLarren, 45 App. D. C. 237, 238, 1 A. L. RB. 
1412, we said: ‘‘The appeal presents no question of fact of sufficient 
importance as a precedent to justify an extended review of the evi- 
dence. It was tried in open court, with full opportunity in the trial 
justice to observe the demeanor of witnesses and to judge of their 
veracity. In such cases the finding of the trial justice on questions 
of fact has much the same sanctity as the verdict of a jury, and will 
not be disturbed on appeal unless a mistake of judgment is so ap- 
parent as to demand a reversal.’’ See, also, Ellison v. Splain, 49 
App. D. C. 99, 101, 261, F. 247; Manning v. American Security & 
Trust Co., 50 App. D. C. 194, 195, 269 F. 710; Burroughs v. Bur- 
roughs, 55 App. D. C. 269, 270, 4 F. (2d) 936; Castleman v. Avignone, 
56 App. D. C. 253, 256, 12 F. (2d) 326. 

It is contended by appellant that the alleged satisfaction by the 
defendant of the $12,330 note by the payment of $5,000 would be 
invalid and void for want of consideration. We think, however, that 
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the payment by defendant of the entire debt before the time of its 
maturity furnishes a valid consideration for the support of the con- 
tract. It is said in 6 R. C. L. 665: “‘At an early date the rule that 
the performance of a legal obligation does not furnish a consideration 
for a contract was applied to a promise to discharge a liquidated debt 
upon the payment of a smaller sum on the day fixed by the contract 
or after default. This conclusion has been generally adhered to, and 
the rule thus established still prevails in most jurisdictions. But even 
in these jurisdictions the courts have frequently criticised the rea- 
sonableness or fairness of the rule. As the rule is not favored the 
decisions indicate in a striking manner the extreme ingenuity of the 
courts in avoiding its operation. They have failed to apply the rule 
whenever they could discover some circumstance, however trifling, which 
would be considered as a technical legal consideration. Accordingly 
if the creditor accepts a part payment in a manner different from 
that required by the contract or before the maturity of the debt, a 
sufficient new and additional consideration for his promise to discharge 
the entire debt is deemed to be present.’’ 
Accordingly we affirm the decision of the lower court, with costs. 

Affirmed. 

















PAYMENT OF CHECKS AGAINST JOINT 
ACCOUNT 






First National Bank of Gate City, Va. (defendant) v. Deisher (plain- 
tiff), United States Circuit Court of Appeals, Fourth Circuit 
(Virginia), 80 Fed. Rep. (2d) 882 












A bank, which agrees to pay checks against an account only 
when signed by two specified persons and thereafter pays checks 
signed by only one of the persons, will be responsible for the amount 
of any loss sustained by the person whose signature was lacking. 

In this case it appeared that the plaintiff, Deisher, became in- 
terested in a mill which one Moers was operating. The plaintiff 
advanced the sum of $8,500 to be used in the operation of the mill 
and money so loaned and deposited to the defendant bank under 
an agreement to the effect that withdrawals could be made only 
upon checks signed by the plaintiff and Moers. The mill business 
was later thrown into bankruptcy. The plaintiff brought suit 
against the bank on the theory that the bank had permitted Moers 
to draw checks against the account signed by himself only and that 
Moers did not use the proceeds for the mill business but for his 
own personal purposes. The testimony was conflicting as to whether 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1141. 
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or not the agreement requiring two signatures on the checks had 
been rescinded. The jury decided in favor of the plaintiff and 
rendered a verdict of $3,277.36 in his favor against the bank. 





Action at law by W. M. Deisher against the First National Bank 
of Gate City, Virginia. From a judgment for the plaintiff, the de- 
fendant appeals. 

Affirmed. 

Henry Roberts, of Bristol, Va., and Vernon C. Barker, of Mendota, 
Va. (S. H. Bond and Coleman & Coleman, all of Gate City, Va., on 
the brief), for appellant. 

S. Bruce Jones, of Bristol, Va., for appellee. 





NORTHCOTT, C. J.—This is an action at law begun by notice 
of motion for judgment filed in the District Court of the United States 
for the Western District of Virginia, in November, 1928. The action 
was instituted by the appellee, herein referred to as the plaintiff, 
against the appellant bank, herein referred to as the defendant. A 
trial was had in April, 1935, and the jury returned a verdict for the 
plaintiff in the sum of $3,277.36, with interest from November 15, 
1928, upon which verdict judgment was entered. From this actiop 
of the court below, this appeal was brought. 

In 1926 one O. A. Moers was operating the Gate City Hosiery Mills 
at Gate City, Va., and the plaintiff entered into an arrangement with 
said Moers by which the plaintiff became interested in the mills and 
advanced certain sums of money, $5,000 in May, 1926, and $3,500 in 
June, 1926, to be used in their operation. The money so loaned was 
deposited with the defendant under an agreement by which all funds 
deposited in the account so created would be withdrawn only on checks 
signed by both the plaintiff and said Moers. The business of the mills 
became financially involved and finally bankruptcy followed. 

The plaintiff alleged in his notice of motion that the bank, in 
violation of the agreement under which the account was opened, paid 
checks on said account which were not signed by the plaintiff and 
which were unauthorized to the extent of more than $8,000, and that 
the funds from such unauthorized checks were not used in the busi- 
ness of the mills, but were appropriated by said Moers to his individual 
use. The plaintiff further alleged that he was damaged, by the failure 
of the bank to observe the agreement to have all checks signed jointly, 
to the extent of $8,500. 

The plaintiff filed a bill of particulars, by order of the court, list- 
ing checks amounting to about $8,717.13, as paid by the defendant 
without authority. 

The defendant claimed as grounds of defense that Moers and the 
plaintiff were partners; that the agreement about the payment of 
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the checks on the joint signature of Moers and the defendant related 
only to the $8,500, advanced by the plaintiff and not the ‘account 
generally; that the agreement as to the joint signature of the checks 
was afterwards changed and the bank authorized by the plaintiff to 
pay checks signed only by Moers; and that all of the checks listed 
in the bill of particulars were for valid obligations against the hosiery 
mills and the money was used for the purposes of the business, the 
plaintiff suffering no damage. 

At the conclusion of plaintiff’s testimony defendant moved for a 
directed verdict, which motion the court denied, and the defendant 
then introduced witnesses. At the conclusion of all the estimony the 
motion of the defendant for a directed verdict was not renewed and 
the case was submitted to the jury under the charge of the court. 

As to the contention that the provision for the signatures of the 
plaintiff and Moers had been changed, Moers testified that the agree- 
ment as to the joint signature was waived by the plaintiff in the 
presence of Horton, who was the president of the bank and whose son 
had married Moers’ daughter and Pendleton, cashier of the bank, Hor- 
ton and Pendleton both being dead at the time of the trial. The jury 
decided this issue of fact against the defendant, and we think properly 
so, as the correspondence between the plaintiff and the defendant bank 
treated the agreement as to the necessity for the joint signatures as 
being in effect after the date of the change as alleged by the defendant. 

It is contended that the court erred in not admitting a declaration 
made by Pendleton, the cashier of the defendant bank, before his 
death, concerning the plaintiff’s consent to the modification of the 
original agreement. Section 6209 of the Code of Virginia provides for 
the admission of the declaration of a party incapable of testifying, but 
we are of the opinion that this section is not applicable, as Pendleton 
was not a person by or against whom there was an action. Atlantic 
Coast Realty Co. v. Robertson’s Executor, 135 Va. 247, 116 S. E. 476. 
But it is not necessary to decide this question, for even were Pendle- 
ton’s declaration admissible, its exclusion would be harmless error, 
as the evidence was merely cumulative, other witnesses having testified 
to the same effect, and, as we have said above, the alleged statement 
was clearly contradicted by the written evidence in the case. We are 
of the opinion that the declaration of Pendleton, even though admitted, 
would not have changed the verdict of the jury. 

On the question of damages the jury found that the defendant had 
been damaged to the extent of $3,277.36, and the evidence clearly showed 
that more than that sum was withdrawn by Moers on checks with his 
signature only. The verdict of the jury concluded the issue of fact on 
this point in plaintiff’s favor to the extent of the amount of the verdict. 

It is contended that there was error in the admission of certain 
checks charged to the account in question that were not listed in the 
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bill of particulars. We do not think so. These checks were properly 
admitted as showing the manner in which the account was kept, and 
were evidently not included in the jury’s calculation as to the amount of 
the verdict. Counsel for plaintiff specifically stated, when the checks 
were introduced, that no claim was made for the money represented by 
the checks. 

The questions submitted to the jury were complicated questions of 
bookkeeping and accounting; the charge of the court below was more 
than fair to the defendant, as the court told the jury repeatedly that 
if they found from the evidence that the original agreement as to the 
dual signatures on the checks had been modified or if they found that 
even though the agreement had not been modified that the money drawn 
on the checks, improperly signed, had then been used for the purposes 
of the business, then they should find for the defendant. The jury 
resolved both of these questions of fact in favor of the plaintiff. It 
is finally urged that the trial court erred in the refusal to grant a new 
trial, but in the absence of an abuse of discretion such refusal is not 
reviewable. Ralston Purina Co. v. Bansau (C. C. A.) 73 F. (2d) 480; 
Pocahontas Coal Company v. Cook (C. C. A.) 74 F. (2d) 878. 

There are a number of other assignments of error that are not of 
sufficient importance to warrant discussion. The issues in the case were 
essentially issues of fact, and there is no reason why the verdict of the 
jury should be interfered with. 

The judgment of the court below is accordingly affirmed. 


COLLECTIONS FOR INSURANCE COMPANY 


In re Citizens Bank of Senath, Springfield, Missouri, Court of Appeals, 
96 S. W. Rep. (2d) 526 





A bank collected premiums for an insurance company under an 
arrangement by which the bank charged one per cent. of the amount 
collected for its services and remitted to the insurance Company 
monthly. It was held that this arrangement made the bank a debtor 
of the insurance company and that, upon the failure of the bank, 
the insurance company was not a preferred creditor. 


Appeal from Circuit Court, Dunklin County; James V. Billings, 
Judge. 

Proceeding in the matter of the liquidation of the Citizens Bank 
of Senath, by O. H. Moberly, Commissioner of Finance of the State 
of Missouri, wherein the National Life Company brought suit for pref- 








NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §141. 
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erence against the Citizens Bank of Senath, and the Commissioner of 
Finance. From an adverse judgment the plaintiff appeals. 

Affirmed. 

George Smith, of Kennett, for appellant. 

Hal H. McHaney, of Kennett, for respondents. 


SMITH, J.—This is a suit for a preference brought by the National 
Life Company of Des Moines, Iowa, against the Citizens Bank of 
Senath, Mo., now in the hands of O. H. Moberly, commissioner of 
finance of the state of Missouri, for liquidation. 

The Citizens Bank of Senath, Mo., closed its doors on the 28th day 
of January, 1933. On the 14th day of February, 1933, said bank was 
placed in the hands of the commissioner of finance. At that time it 
had in its possession the sum of $634.38 belonging to the National Life 
Company. This fund represented premiums collected by the Citizens 
Bank from policy holders of the plaintiff company residing in and near 
Senath, Mo., in the months of December, 1932, and January, 1933. A 
claim was duly filed with the commissioner of finance, and was allowed 
in the above amount as a common claim against the assets of the bank. 

The National Life Company presented its claim to the circuit court 
of Dunklin county praying that the claim be allowed as a preferred 
claim. The court heard certain evidence, and had before it an agreed 
statement of facts which was signed by the litigants, or their attorneys, 
and after considering the evidence at length, rendered a judgment 
denying the claim for preference. 

Motion for new trial was filed and overruled, and the National Life 
Company appealed to this court. 

The agreed statement of facts, caption and signatures omitted, is 
as follows: 


‘Tt is agreed by and between the plaintiff and the defendant and 
their respective attorneys or record that the following facts will be 
admitted as true and such facts shall be used by the court upon passing 
judgment in the controversy now pending before this court, to-wit: 
That plaintiff the National Life Company, is and was at all times here- 
inafter mentioned, a life insurance corporation, organized and existing 
in the city of Des Moines, State of Iowa; that it is and was at all times 
hereinafter mentioned, authorized to do business in the State of Mis- 
souri; that the defendant, Citizens Bank of Senath, was a corporation 
organized and existing under and by virtue of the laws of the State 
of Missouri; that on the 28th day of January, 1933, it closed its doors 
for business; that O. H. Moberly is the duly appointed, qualified Com- 
missioner of Finance of the State of Missouri, and that A. J. Langdon, 
Jr., is the duly appointed and acting Deputy Commissioner of Finance 
of the State of Missouri, and that as such Commissioner and Deputy 
Commissioner they have charge of the liquidation of the Citizens Bank 
of Senath, Senath, Missouri. It is further agreed that on the 14th 
day of February, 1933, said bank was placed in the hands of said 
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Finance Commissioners; that at said time it had in its possession the 
sum of Six Hundred Thirty-four and 38-100 ($634.38) Dollars which 
belonged to the plaintiff herein, the National Life Company; that said 
sum was an aggregate of several insurance premiums which had been 
paid to said Citizens Bank of Senath by various policy holders of said 
National Life Company; that several years prior to the dates when 
said collections were made from said policy holders, said Citizens Bank 
of Senath had been appointed by said National Life Company as its 
agents for the purpose of collecting from said policy holders, premiums 
that became due to said National Life Company; that it had been 
agreed by said Citizens Bank of Senath and said National Life Com- 
pany that when policy holders came into said Bank said Bank would 
collect said premiums and at regular intervals during the year said 
Bank, after having deducted 1% of the aggregate amount collected for 
said month, would remit to said National Life Company, the entire 
proceeds, less said 1% collecting charges, usually by bank drafts; that 
said bank remitted at intervals the amount it had collected for and on 
behalf of said National Life Company; that this procedure had been 
agreed upon by the said Citizens Bank of Senath and plaintiff herein, 
prior to the closing of said Citizens Bank of Senath and said practice 
had been kept up for a number of years prior to the closing of said 
bank. It is further agreed that the National Life Company at the 
time said Citizens Bank of Senath closed its doors was not indebted to 
said Citizens Bank of Senath in any sum; that said Citizens Bank of 
Senath is not entitled to any credits or any set-offs against this claim.’’ 



































In addition to this agreed statement the insurance company offered 
one witness in its effort to show its right to a preference. This witness 
was F. W. Stuart, of Des Moines, auditor and assistant secretary of 
the National Life Company. He filed the claim with the commissionér 
of finance. We quote from his evidence as shown by the abstract, as 
follows: 


‘‘The instrument you hand me is the claim of the National Life 
Company against the Citizens Bank of Senath for $634.38, balance due 
the company on premium collections account for life insurance premium 
collected during the month of December, 1932 and January, 1933. 

“‘This is a statement of premiums collected during the months of 
December and January, that is December 1932 and January 1933. I 
am Auditor and Assistant Secretary and have charge of a general ac- 
counting department of the Company. I do know what the conditions 
were and what our relations were with the Citizens Bank of Senath 
at the time it was doing this collecting. We had a general arrangement 
with the Citizens Bank of Senath for the collecting of premiums and 
under that arrangement, we allowed the bank a fee of 1% for handling 
collections with an arrangement that they were to carry the collections 
to the end of each month and remit on the first of the month follow- 
ing the date of the collection. That in a general way, was the arrange- 
ment. 

‘‘That paper you hand me is an application or blank form of ap- 
plication for appointment for the collections of premiums. It is the 
kind of application that we always furnish our collectors and that 
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form was used as far as I know even prior to my connections. I coudn’t 
say just how long the Citizens Bank of Senath had been our collect- 
ing agent—I couldn’t give exactly but I should say positively from 1902. 
I think about from 1902 on. That is the form we use for all banks in 
making application for appointment as collectors and that is our method 
of collecting all over the country. After a bank is appointed, it begins 
collecting premiums. Notices are sent to policy holders and those 
notices are made up in two forms; One is an advice card and the other 
is a notice and the bank stamps the notice paid and hands it to the 
policy holder and the advice card is marked paid and mailed to us. 
Under our arrangement with the bank they are allowed to carry those 
premimums until the end of the month in order to save expense and 
make it possible for them to handle it on the fee we could pay. To 
require immediate remittance would cost us too much so we allow them 
to carry the collections until the end of the month at which time they 
are required to remit. 

“*Q. Now, did you open up and have an account with this Bank? Ans. 
Nothing more than the advice card as they came in. That was simply 
notice to us that they had paid the premium. How they kept the 
money was none of our business and we had no control of it. 

‘*Q. Did you issue checks or draw drafts on that Bank? Ans. 
Never. It was never our method with this bank or any other bank 
to draw on them or to draw a check on them. We never have furnished 
any bank signatures in connection with the premium collections. 

“‘Q. What was your method in handling finances when and if a 
bank was delinquent about making remittances on the first of the month? 
Ans. Our method, when a bank failed to remit promptly we would 
wait until the 20th of the month and if we didn’t get a remittance we 
sent a notice that the bank was delinquent and asking for a remittance, 
a formal notice, and if they didn’t respond we sent a second notice 
that was a little stronger and if that didn’t bring results we usually 
addressed a personal letter to the President of the Bank, addressing 
the letter personally, calling his attention to the Bank’s failure to remit 
and asking him to see that they remit promptly and if they didn’t do 
it we sometimes took it up with the State Banking Commissioner and 
sometimes, if it was a National Bank, with the Comptroller of the Cur- 
rency at Washington. 

‘*Q. Did you sometimes send it to an Attorney? Ans. We have 
done that sometimes. But we have never drawn a check or draft on 
the Bank. Not in the eighteen years I have been with the Company. 
No, Sir, we didn’t in this instance ever draw any drafts or checks on 
the bank. 

“*Q. And they were permitted to keep the money in whatever form 
they wanted until the First of the Month? Ans. Well, we had no 
control of that at all. But that was the understanding, that they 
wouldn’t remit each time they made a collection and they didn’t.’’ 


The plaintiff’s claim for preference is based entirely on the above 
agreed statement of facts and the testimony of Mr. Stuart, excerpts 
of whose statements we have quoted above. 

We think this testimony shows conclusively that according to the 
arrangements made with the bank the remittances were not to be made 
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immediately after collections by the bank, but according to the evidence 
the bank was allowed to hold and use this money for a while in con- 
sideration of the bank’s only charging 1% for handling. The implica- 
tion from Stuart’s testimony is that it was worth more than the 1% 
charged for making the collections, and that this extra payment was 
made by the National Life Company in permitting the bank to retain 
and use the money a while before remitting. This witness, on this 
point, said: ‘‘Under our arrangement with the bank they are allowed 
to carry those premiums until the end of the month in order to save 
expense and make it possible for them to handle it on the fee we 
could pay.’’ 

It is our conclusion that when, under this arrangement, which was 
nothing less than a contract that the bank could use the company’s 
money for the balance of the month, the money, after being collected 
and not immediately remitted, lost its identity as a trust fund and 
became money held by the bank under a contract, and after being so 
held by the bank under the contract to hold, the relation of debtor 
and creditor was created, and that the bank held those funds as it 
held funds for other general creditors. 

Both sides to this litigation have cited to us and rely on two cases 
decided by this court. These cases are Missouri Utilities Co. v. Scott 
County Bank (Mo. App.) 62 S. W. (2d) 933 and Greene County B. & 
L. Ass’n v. Cantley, 228 Mo. App. 14, 62 S. W. (2d) 931. <As we 
read those cases we think they hold, and we so hold here, that where 
collections are deposited or held by the collecting agent with the knowl- 
edge and consent of the owner (and especially for compensation as 
in this ease), and the collecting agent only owes the duty of periodical 
remittances, the relation of debtor and creditor exists, and that the 
owner is not enitled to a preference. 

Before judgment was rendered the trial court made the following 
finding of facts: 


‘*‘Winding of Facts. 

‘‘That the Citizens Bank had been duly appointed as authorized 
depository of claimant as its collecting agent to collect premiums from 
its policy holders at a commission of 1% of the total collections, and 
carry the money so collected as a deposit upon which remittance was 
to be made monthly either at the end or at the beginning of a new 
month, and that the Bank made remittance of said moneys from time 
to time generally every month or thereabouts. That it had not been 
the custom of claimant to draw checks against these funds and ap- 
parently no express agreement existed between them that such de- 
posits were subject to check or draft of claimant. 

‘‘Filed July 15th, 1935. 

‘Birt P. Bryant, Circuit Clerk.’’ 


Thereafter judgment was rendered denying the allowance of the 
claim as a preference. 
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The attorney for appellant contends that there was no substantial 
evidence to support the trial court’s finding of facts. A reading of 
the testimony which we have quoted will, we think, be sufficient to sus- 
tain the trial court’s judgment. 

The judgment is affirmed. 









RIGHT OF BANK TO HOLD COLLATERAL 





In re Vincinus’ Estate, New York Surrogate’s Court, Monroe County, 
290 N. Y. Supp. 20 











A borrower delivered to the lending bank a note which recited 
that certain collateral deposited with the bank should be ‘‘security 
for the payment of this or any note given in extension or renewal 
thereof, and any other present or future liability, of the undersigned 
either direct or contingent.’’ Later the borrower and his wife bor- 
rowed money from the bank on bond and mortgage. It was held 
that the bank was entitled to retain the securities until such time as 
the mortgage debt should be satisfied. 

The borrower died prior to the bringing of this action and the 
action was brought by his widow as executrix of his will. In the 
action she sought to recover the securities and collateral in question 
from the bank, the note which they were originally given to secure 
having been paid in full. It was held, as above stated, that, under 
the clause in the note, the bank was entitled to retain the collateral 
as security for the mortgage debt. The note, which had been paid 
to the bank, was made after the mortgage was executed, but it was 
a renewal of a note which was given prior to the execution of the 
mortgage. 

















Discovery proceeding in the matter of the estate of Albert F. 
Vicinus, deceased, to compel creditor bank to surrender certain secu- 
rities to petitioner, the debtor’s executrix. 

Proceeding dismissed. 

Clarence W. Haller, of Rochester (A. T. Pammenter, of Rochester, 
of counsel), for petitioner. 

Harris, Beach, Folger, Bacon & Keating, of Rochester (K. B. Keat- 
ing, of Rochester, of counsel), for respondent. 










FEELY, S.—Petitioning under section 205 of the Surrogate’s Court 
Act, the debtor’s executrix asks the court herein to compel the creditor, 
the respondent bank, to surrender certain securities which it had taken 
over in the renewing of a loan with such collateral, to the testator; and 
the creditor answers that, although the note has been fully paid, the 











NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1189. 
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bank has the right, under the terms of the collateral note, to retain the 
same collateral as security for the payment of another loan made later 
by this bank to the testator, which was secured by his mortgage on land. 

The undisputed facts are that on December 31, 1931, testator signed 
and delivered to a bank that has since merged in this respondent bank 
his own note, of which Exhibit 8 herein is a renewal, with this respond- 
ent; and that in said renewal note (Exhibit 8) testator promised and 
agreed to pay, on demand, the sum of $6,000 and interest, ‘‘having 
deposited and pledged [the securities now in question] as collateral 
security for the payment of this or any other note given in extension 
or renewal thereof, and any other present or future liability, of the 
undersigned either direct or consignment [sic. contingent?], to the said 
Trust Company or its assigns, and whether now due or hereafter to 
become due.’’ 

The present controversy turns upon the words, ‘‘any other present 
or future liability’’ of the testator to the bank, which are used in all 
the notes above mentioned. 

In 1925, when a similar note of testator was outstanding, of which 
the note (Exhibit 8) in question was a renewal by this respondent, 
testator borrowed from the respondent bank $5,000 on the bond of him- 
self and wife, whereby this debt was to be repaid in one year from its 
date, with interest; and secured by their mortgage; and thereafter 
testator and his wife, who is now his executrix, borrowed $6,500 more, 
on the same terms, on their bond likewise secured by mortgage on their 
land. On these two bonds there is now due and owing the respondent 
bank the sum of $11,300 and interest from January 1, 1936. Both 
pareels of the mortgaged land were appraised by the bank on February 
8, 1935, at $11,225. 

Testator died November 6, 1935; and letters testamentary having 
issued to his wife, she paid the bank on January 28, 1936, the sum of 
$2,000 and interest from October 1, 1935, being the balance due on the 
last renewal note which was made to this respondent, and she then re- 
ceived from the bank the note (Exhibit 8); and at the same time she 
demanded the return of the securities that had accompanied it and its 
predecessors as collateral, which about the time of her demand had a 
market value of $17,125. The bank declined to surrender this collateral, 
claiming to hold it, under the terms of the note, as additional security 
also for the payment of the mortgaged loans above mentioned. 

Thereupon the executrix began this proceeding to compel a sur- 
render. On her behalf, it is argued that the bank is required, by sec- 
tion 250 of the Real Property Law, first to exhaust its remedy against 
the mortgaged lands; and that in making the note the parties never 
contemplated any such application of the terms of the note as the bank 
now claims to make; and that under the moratorium the mortgage loan 
cannot be called. 
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The bank contends that until it sees fit to institute some positive 
action in the premises, to foreclose either on the land or on the col- 
lateralized stocks, or to begin action on the bond, it cannot be forced 
to change its original position, nor to surrender any of its security, 
or any property lodged with it under a pledge of such general scope 
as Exhibit 8 expresses. 

There is no evidence in the case from which one could infer that 
the parties at any time intended either that no contingent or other lia- 
bility should be secured, or that the security posted would not be 
applicable to a mortgage debt; nor is there any evidence of waiver. A 
question of law remains, as to the effect of the words of the note, ‘‘any 
other present or future liability’’ of testator to the bank. They recur 
elsewhere in the note, in connection with the power therein conferred 
upon the payee to sell the collateral and to apply the net proceeds of 
the sale, after expenses, ‘‘to the payment of this note and of any other 
liability or liabilities, whether due or not due,’’ of the maker to the 
payee; and finally, the same general idea underlies the provision that 
‘‘any moneys or other property at any time in the possession of said 
Trust Company, belonging to any of the parties liable . . . may be 
held and treated as collateral security for the payment of this note or 
any other liability of the undersigned or any of the parties hereto to 
said Trust Company, whether due or not due.’’ This repeatedly mak- 
ing not only these securities but also other moneys or property avail- 
able not only to these notes, with renewals and extensions thereof, but 
also 'to other liabilities, present or future, together with the waiver of 
maturity, emphasize the intention of the parties to this written contract 
to make the pledge of this collateral a general one, rather than one 
limited to this particular line of credit. 

This ‘‘note’’ class is exhausted by the words ‘‘this or any note 
given in extension or renewal thereof’’; and outside that note class 
there might well have remained in view ‘‘other’’ liabilities to the bank 
such as for new loans, overdrafts, uncollectible items of deposit, indorse- 
ment of third parties’ paper, etc., which take this phraseology out of 
the rule of ejusdem generis, etc, or noscitur a sociis in so far as this 
particular note or its renewals were concerned. The words ‘‘or any 
other present or future liability,’’ whether direct or contingent, cannot 
be restricted to this note or its renewals, for that line was specifically 
covered before this clause added a new class. It may be that unmis- 
takably clear general wording in a written contract was not by the 
parties foreseen in detail to be capable of an unexpected particular ap- 
plication, fairly within the general class defined in the agreement, and 
yet they cannot claim they did not intend it should be so applied. ‘‘The 
law presumes that the parties understood the import of their contract, 
and that they had the intention which its terms manifest.’’ 6 R. C. L. 
835; Knight v. Kitchin, 237 App. Div. 506, 511, 261 N. Y. S. 809. 
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Explicit and positive language must be given its obvious meaning. 
Security posted as collateral ‘‘for all liabilities incurred by’’ the pledgor 
cannot be restricted to the initial note with which it was put up. Aga- 
wam Bank v. Strever, 18 N. Y. 502; Moors v. Washburn, 147 Mass, 344, 
17 N. E. 884, 

There is no question in this case as to the obligations all being 
those of testator directly to this respondent, and not those incurred 
by him to a third person and acquired by the respondent, as was the 
ease in Gillet v. Bank of America, 160 N. Y. 549, 55 N. E. 292. 

Moreover, the agreement contained in this note (Exhibit 8) is but 
a repetitious renewal of the terms of the original agreement to the 
same effect; and as the renewals with this respondent, on the same 
terms throughout in so far as security is involved, originated before 
the loans were made between the same parties on the mortgage se- 
curity, it may well be that these later loans were made to the obligor 
on the faith of his credit standing with the bank under these agree- 
ments collateralizing broadly and generally the securities now in question. 

In so far as this testator secured the loans on his land on the 
strength of his bond and credit standing at the bank, enhanced as 
it was by the bank’s possession of: the securities now in question under 
such a broad general pledge, these securities can be said to have become, 
by the special agreement in this series of notes, a separate and addi- 
tional primary source of payment of the land loans, under the rule laid 
down in Wright v. Holbrook, [1864] 18 Abb. Prac. 202, affirmed 32 
N. Y. 587. There a testator, under a contract to purchase land, gave 
the vendor, as part of the purchase price, his note secured by a pledge 
of certain shares of stock; and upon his death his devisee of this land 
was held to have the right to have such vendor’s lien paid out of the 
personal property, notwithstanding the statute (Real Property Law, 
§ 250) places on a devisee of an equity in land the burden of discharg- 
ing the lien without recourse to the personal estate of the testator. 

A mortgagee who has nothing but his mortgage as security is in a 
different position from one who also has other security. As between 
either a devisee and an executor, or an heir and an administrator, the 
statute last quoted makes the land bear the burden, before the person- 
alty is drawn upon; but as between the creditor and both the heir and 
the devisee, this statute does not take away any rights the creditor may 
have, but the common law persists to the extent of making the creditor 
first exhaust his sole mortgage remedy against the land before resorting 
to the personalty, like a general creditor, for any shortage, in the ab- 
sence of any special contract giving him any primary rights in the 
personalty as an immediate source of payment, independent of the 
additional security that the latter must, by common law, exhaust his 
remedy against the land before he makes claim for any shortage in a 
surrogate’s liquidation, as a claim against the estate. The crucial point 


















































































































































THE BANKING LAW JOURNAL 959 
in the case at bar is that the testator by special contract in writing had 
given the mortgagee additional security ; and for this reason section 250 
of the Real Property Law is not applicable. It is elementary that a 
ereditor, having in his actual possession one or two sorts of security, 
is not obliged to resort to either, but may collect through execution on a 
judgment on the debt itself; and turn about, he is not obliged to resort 
to his action, but may rely on either of his securities. No court, at the 
instance of the debtor, can compel the creditor to forego any of his sub- 
stantive privileges in the premises. So, it has been held that it cannot be 
inferred from the mere fact that the statute of limitations has suspended 
the remedy by action on a note, that the debt itself was thereby paid where 
the payee still held possession of securities that had been pledged as col- 
lateral ; and it has also been held that after the bar had fallen, the pledgee 
bank would not be compelled, at the suit of the debtor, to surrender the 
collateral (Jones v. Merchants’ Bank of Albany, 29 N. Y. Super. Ct. 
(6 Rob.) 162; nor to refrain from selling it (House v. Carr, 185 N. Y. 
453, 78 N. E. 171, 6 L. R. A. (N. 8S.) 510, 113 Am. St. Rep. 936, 7 
Ann. Cas. 185) ; and as for remedies, the loss of one of two consistent 
ones left the other unimpaired. A creditor is entitled to prove his claim 
against an insolvent estate for the full amount and receive his dividend 
thereon, irrespective of the value of the collateral securities to which he 
is entitled to resort. Hoppenstedt v. Amy (Sup.) 174 N. Y. S. 742. 

The executrix also argues that the refusal of the pledgee bank to 
surrender this collateral security, until the mortgage debt had been 
paid, amounts to calling in the past-due principal of the bond, secured 
by the mortgage, in the absence of any other default; and that by this 
means the obligee is accomplishing indirectly an object that the mora- 
torium statutes temporarily prevent. The pledgee’s reply is that it 
has not begun any action on the bond, but is merely retaining its col- 
lateral security against the demand of the debtor’s executrix, the mov- 
ing party in this proceeding seeking to compel such surrender without 
paying the debt. 

Several times since 1933 the Legislature has extended the effect of 
the original act declaring an emergency existed; and in the preamble 
of the act of 1933 there is set out, among the reasons for suspending 
certain remedies, the specific reason that there exists an ‘‘abnormal 
deflation of real property values.’’ The act accordingly provided that 
the mere fact that the bond in a mortgage loan had become past due 
was no ground for bringing an action on the bond; nor to foreclose 
the mortgage lien on the land; and the act also provided that the value 
of the land had to be shown to be less than the debt in order to warrant 
the granting of a deficiency judgment; and that if action were brought 
upon the bond, the value of the land could be offset. These emergency 
restrictions on real property remedies are based on the idea that the 
‘‘abnormal deflation of real property values’’ might afford the creditor 
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an opportunity in remedial law for unfair enrichment in such a state 
of the land market. Laws 1933, Ex. Sess., ¢. 794. 

Even if the pledgee bank were to be considered a plaintiff or moy- 
ing party herein in that it is refusing to surrender its security at the 
suit of the petitioning executrix of the debtor, the bank’s refusal is 
not an action on the bond, although the effect of it will be to discharge 
the bond; nor does the refusal take any advantage of remedial law in 
the deflated land market; nor does the refusal deprive the debtor of 
any rights whatever in the mortgaged land, or in any other property 
but what has been pledged. The pledgee bank’s position is not within 
either the spirit or the letter of the moratorium statutes; and it would 
not be even if the bank had begun an action to foreclose its lien on these 
chattels now in question, instead of standing on its rights as a defend- 
ant respondent. The bank would then be enforcing the contract of 
pledge against this personalty, rather than the contract of mortgage 
against the realty. So where a pledgee bank sued the maker on a 
promissory note, secured by personal property as collateral, the mora- 
torium provisions did not apply because this action was not upon a 
bond in a mortgage loan, which is the particular remedy restrained by 
section 1083-b of the Civil Practice Act. First Trust & Deposit Co. v. 
Potter, 155 Mise. 106, 278 N. Y. S. 847. 

Far clearer language than the moratorium act anywhere contains 
would be required to warrant the conclusion that the intention was to 
suspend the well-known ‘‘banker’s lien,’’ whereby the bank may look 
to deposits or property in its hands for the repayment of any indebted- 
ness to it by the depositor (Delano v. Equitable Trust Co., 110 Mise. 
704, 181 N. Y. S. 852; Matter of Wilkins’ Will, 131 Misc. 188, 226 
N. Y. S. 415); and recently it has been held by a decision of the Su- 
preme Court in this district that a bank is not barred from setting off 
against a depositor’s account the amount of a matured mortgage in- 
debtedness, which the depositor had assumed, by the moratorium stat- 
utes relating to actions or proceedings brought to foreclose mortgages, 
or to sue upon the bond, or to enter a deficiency judgment, since the 
setoff is not an action, and the disability created by the moratorium 
statutes relates to the enforcement of the cause of action and not to the 
eause of action itself. Kress v. Central Trust Co. of Rochester, 153 
Mise. 397, 275 N. Y. S. 14. 

Moreover, from the viewpoint of equity and fairness, the debtor’s 
course of action herein seems to be an attempt on her part to take 
advantage of the moratorium statute during the ‘‘abnormal deflation 
in real property values,’’ at the expense of her creditor, and to use 
the statute as a sword rather than a shield. Petitioning executrix, as 
eo-obligor with her testator on the bond, is now bound to pay the bank 
$11,300, and yet she seeks to force the bank to look for its money to 
$11,225 worth of real property, at some indefinite time in the future, 
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and in a state of land values quite unpredictable, if and when recourse 
to this land can be had under the statutes; while she presently takes 
over from the bank these collateralized securities on which she can at 
once realize $17,125; and yet does not give the bank any assurance 
whatever that her financial responsibility will remain unchanged until 
the time when the land shall have failed to satisfy her bond. ‘‘The 
possibility of the existence of a claim suffices in the present instance as 
basis for holding that the bonds may be retained by thé respondent 
bank until the full extent of its liability is known. Accordingly this 
discovery proceeding is dismissed.’’ Matter of Levine’s Estate, 156 
Mise. 836, 838, 282 N. Y. S. 769, 771. There an executor brought a 
‘“‘disecovery’’ proceeding against a bank to recover securities pledged 
to it under a collateral note which was held to be a contract giving 
“the holder of the note the right to retain the collateral for the pay- 
ment not only of the amount loaned on the collateral but also ‘of any 
and all other liabilities’ of the maker of the note.’’ 

My conclusion is that, under the terms of the agreement of these 
parties as expressed in Exhibit 8, the petitioner, as executrix of the 
pledgor, now has no right to compel the pledgee to surrender the col- 
lateralized securities held by it under a general and not a special pledge, 
notwithstanding the payment of the balance of the original cash loan; 
and that petitioner cannot compel such securities to be surrendered 
until all the other and subsequent indebtedness of the testator to the 
pledgee shall have been first paid, notwithstanding it be secured by 
mortgage on land; and that the respondent is entitled to have a de- 
eree entered, in accord with its prayer for relief, dismissing this peti- 
tion on the merits, with costs against the estate of testator, to be taxed. 
Enter a decree in accord with this decision, on notice to counsel. 


LIABILITY UNDER FIDELITY POLICY 


Standard Accident Insurance Company (defendant) v. Collingdale 
State Bank (plaintiff), United States Circuit Court of Appeals 
(Third Circuit), 85 Fed. Rep. (2d) 375 


The schedule attached to a fidelity bond, protecting a bank from 
losses due to the dishonest acts of its cashier, covered the bank for 
a period ending August 28, 1930, in the sum of $9,500 and for the 
period ending August 28, 1931, in a like sum. It was held that the 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §658. 
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surety company was liable for the full amount for each period, 
it appearing that the cashier had misappropriated more than the 
full amount in each period. 


Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania; William H. Kirkpatrick, Judge. 
Action by the Collingdale State Bank against the Standard Acci- 


dent Insurance Company. Judgment for plaintiff, and defendant ap. 
peals. 


Affirmed. 

C. B. Wagoner, G. A. Troutman, J. W. McWilliams, F. B. Bracken, 
and C. 8. Wesley, all of Philadelphia, Pa., for appellant. 

Albert J. Williams, of Media, Pa., and Clarence E. Hall and Joseph 
W. Henderson, both of Philadelphia, Pa. (Orr, Hall & Williams, of 
Philadelphia, Pa., of counsel), for appellee. 


THOMPSON, C. J.—This is an appeal from a judgment of the 
District Court for the Eastern District of Pennsylvania. The appellee 
(the bank) brought suit in assumpsit against the appellant (the in- 
surance company) on a fidelity schedule bond. The appellant’s bond 
purported to protect the appellee against the dishonesty and misappro- 
priation of its employees, among whom was the appellee’s cashier, 
John S. Ward. Ward misappropriated a sum in excess of $9,500 dur- 
ing the period beginning December 3, 1929, and expiring August 28, 
1930, and further misappropriated funds in excess of $9,500 during 
the period beginning August 28, 1930, and ending August 28, 1931. 
The appellant alleged that by the terms of the bond the coverage was 
noncumulative, and that therefore its liability was restricted to a total 
of $9,500. The appellee maintained that the appellant had undertaken 
to insure the fidelity of Ward for two separate terms, that the contracts 
were separate and distinct, and that the liability was cumulative. A 
jury trial was waived by written stipulation filed of record. The Dis- 
trict Court entered judgment for the appellee, assessing $9,500 as 
insurance for the first period, $9,500, for the second period, and in- 
terest on both amounts. 

The question presented is whether the parties provided for a single 
liability or for successive (cumulative) liabilities. The answer to this 
question must be sought in the bond and schedules which comprise 
the contract between the parties, for in the bond and schedules can be 
found the intention of the parties. The bond and pertinent schedules 
are set out in the margin.* We note that the bond is dated August 28, 
1929, and that no expiration date is given. The grounds upon which 
the insurance may be terminated are set out in clause 5 of the bond. 
The schedules, however, contain a definite termination date. The first 


*Schedules omitted. For bond see following page. 
































THE BANKING LAW JOURNAL 963 


schedule which purports to insure the fidelity of the defaulting em- 
ployee is dated December 3, 1929, and by its terms expires August 28, 
1930. The subsequent schedule which carries Ward’s name is dated 
August 28, 1930, and by its terms expires August 28, 1931. Neither 
the bond nor the schedules contain any statement that the liability was 
to be nonecumulative. From these facts we conclude that the parties 
meant the fidelity of Ward to be insured from December 3, 1929, to 
August 28, 1930, and then again from August 28, 1930, to August 28, 
1931. We are the more persuaded to this view by the improbability 
that a practical business concern, such as the appellee herein, would 
pay one company two premiums for a single right of recovery if it 
could by payment of the same sum to two separate insurance carriers 
procure recoverable insurance for two periods. 


Note.— 


Individual or Schedule 
(Special Form—Revised) 


Standard 
Accident Insurance Company 
Detroit, Michigan 

The Standard Accident Insurance Company (hereinafter called Surety), in 
consideration of an agreed premium, binds itself to pay to Collingdale State Bank, 
720 Parker Avenue, Collingdale, Pennsylvania ...... (hereinafter called Employer), 
within thirty days after proof thereof, the amount of any pecuniary loss which 
any Employee named in the schedule hereto attached or added thereto as herein- 
after provided, may, while in any position and at any location in the service of 
the Employer, alone or in collusion with others, cause to the Employer, not exceed- 
ing, however, the amount set opposite the name of such Employee, through any 
act of fraud, dishonesty, forgery, theft, larceny, embezzlement, misappropriation, 
wrongful abstraction or wilful misapplication committed during the continuous 
term commencing with the date hereof, and while this bond is in force as to such 
Employee, and discovered before the expiration of twenty-four months from the 
termination of this bond as an entirety or as to such Employee, whichever shall 
first happen. 

This bond is executed and accepted subject to the following conditions: 

1. If written for a definite term, the suretyship hereunder may be continued 
in force from time to time by a continuation certificate executed by the Surety. 

2. Other Employees may be added to the said schedule or the suretyship on 
any Employee thereon, or that may be added thereto, may be increased or decreased 
by written notice to the Surety by the Employer and accepted in writing by the 
Surety, such acceptance to set forth tha amount of suretyship and the date from 
which effective. 

In the event of any Employee hereunder being covered for separate periods in 
like or different amounts, the maximum liability of the Surety, for all defaults of 
such Employee occurring during two or more such periods, shall not exceed a sum 
equal to the largest amount of suretyship in force as to such Employee during any 
period within which any such default shall have occurred; nor shall the suretyship 
granted for one period cover defaults occurring within some other period. 

3. The Employer shall give notice, by registered mail, to the Surety at its Home 
Office, Detroit, Michigan, as soon as possible after becoming aware of any act com- 
mitted by any Employee which may be made the basis of claim hereunder, and, 
within ninety days after date of said notice, shall file with the Surety its itemized 
claim hereunder, duly sworn to, and, if required by the Surety, shall produce in 
support thereof at the office of the Employer, all books, vouchers and other evidence 
in the Employer’s possession. No action or proceeding at law or in equity shall be 
brought to recover any sum hereunder unless commenced and process served on the 
Surety within a period of fifteen months next after notice of claim shall have been 
given as hereinbefore provided. 

4. In ease of recovery, whether made by the Employer or the Surety, on ac- 
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The numerous cases cited by the appellant to sustain its contention 
that the bond in suit is a noncumulative undertaking may be distin. 
guished. In Brulatour v. Atna Casualty & Surety Co. (C. C. A.) 
80 F. (2d) 834, the Second Cireuit construed the fidelity bond and its 
successive schedules as a contract which did not permit cumulative 
liability. It based this conclusion upon a number of factors, namely: 
There was nothing to indicate that the original contract set up by the 
bond ever ended; the yearly schedules all expressly stated that the 
coverage was under the original bond; the revised schedules contained 
the provision that the liability was noncumulative; the assured did 
not object to the noncumulative provision. The court differentiated 
Maryland Casualty Co. v. First Nat. Bank, 246 F. 892 (C. C. A. 5), 
and Florida Cent. & P. R. Co. v. American Surety Co., 99 F. 674 
(C. C. A. 2), on the ground that the bond and schedules in those cases 
showed yearly expiration dates. 

In Leonard v. tna Casualty & Surety Co. (C. C. A.) 80 F.(2d) 
205, the Fourth Circuit in a well-considered opinion affirmed a deci- 
sion of the District Court for the Western District of South Carolina 
which held that the bond in suit provided for noncumulative liability. 
The Circuit Court pointed out that the instrument to be construed did 
not specify a definitely limited period terminating on a certain date 
and that the schedules did not contain a provision that the fidelity of 
the employee was insured for a period ending on a definite date. The 
other cited cases may be distinguished on similar grounds. Our con- 
clusion is that in the instant case the parties intended that a separate 
and distinct liability should arise for each period and that the sum 
total of the liabilities should be cumulative. 
























count of any loss hereunder from any source (other than suretyship and other than 
reinsurance, collateral or indemnity taken by the Surety for its own benefit), the 
net amount of such recovery, less the actual cost and expense of making same, shall 
be applied to reimburse the Employer in full for such loss, and the excess, if any, 
shall be paid to the Surety, and the Employer shall execute all papers required by 
the Surety, and render all assistance, not pecuniary, to secura to the Surety, the 
rights herein provided for. 

5. This bond shall terminate (a) as to any Employee upon leaving for any 
reason the service of the Employer or upon discovery by the Employer of any act 
which may be made the basis of any claim hereunder, or (b) as an entirety or as to 
any employee upon thirty days’ notice in writing from the Surety to the Employer 
or upon notice in writing from the Employer specifying the date of cancellation. 
In case of termination, no claim having been made thereunder, the Surety shall upon 
written demand, refund the unearned premium therefor, such unearned premium to 
be repaid the Surety in the event of payment of loss thereunder. 

6. If the Employer be a corporation, the acts or knowledge of any officer or 
director not in collusion with the defaulting Employee, shall be the act or knowledge 
of the Employer within the meaning hereof. If any limitation herein for giving 
notice, filing claim or bringing suit is prohibited or made void by any law con- 
trolling the construction hereof, such limitation shall be deemed to be amended so 
as to be equal to the minimum period of limitation permitted by such law. 
Signed, sealed and dated this 28th day of August, 1929. 

Standard Accident Insurance Company 


Attorney-in-Fact. 
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The question as to whether the appellee breached the condition of 
the bond by failure to give notice ‘‘as soon as possible after becoming 
aware of any act committed by any Employee which may be made the 
basis of claim hereunder’’ must necessarily be decided against the 
appellant’s contention in view of the fact findings of the judge to whom 
the cause had been tried without a jury. 

Judgment affirmed. 










GIFT IN ANTICIPATION OF DEATH 






In re Freeman’s Estate, New York Surrogate’s Court, Oneida County, 
290 N. Y. Supp. 7 







A valid gift causa mortis (in anticipation of death) of a savings 
account may be made by the act of the depositor in delivering the 
passbook to a third person with instructions to deliver the book to 
_ intended donee and the subsequent delivery of the book to the 
onee. 

The essential requirements of a gift causa mortis are set forth 
in the opinion. The distinction between the ordinary gift and a 
gift in anticipation of death is that, in the latter case, if the donor 
recovers the gift does not take affect. 














Discovery proceeding in the matter of the estate of Anna D. Free- 
man, deceased, by the executor of the estate of Anna D. Freeman, de- 
ceased, against Bertha Armstrong. 

Decree in accordance with opinion. 

Hazard & Baker, of Utica (F. H. Hazard, of Utica, of counsel), for 
Anna D. Freeman’s estate. 
Schmidt & Peterson, of Ilion, for Bertha A. Armstrong. 








EVANS, S.—This is a discovery proceeding under section 205 of 
the Surrogate’s Court Act brought by the executor to recover posses- 
sion of a bank book alleged to be the property of the estate. 

The inquiry is directed to Bertha Armstrong, respondent, who is 
a niece of the testatrix. She filed an answer to the petition alleging 
ownership of the bank book in question by a gift to her by the testatrix. 
While one bank book is the subject-matter of this inquiry, there were, 
in fact, two bank books transferred to the respondent, but one book 
contained a credit for but a trifling amount so that the parties have 
stipulated that a decision by this court shall be deemed to apply to 
and include both bank books. 

The testatrix died on January 14, 1936. The evidence shows that 
on January 2, 1936, the testatrix telephoned to Nellie Cummings, who 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §546. 
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resided in Buffalo, N. Y., and asked her to come to Utica and assist the 
testatrix. She arrived on January 3 and left after being in Utica for 
about four days. She returned in less than a week and remained here 
several days longer. On January 4, according to the testimony of Mrs. 
Cummings, the testatrix handed her two savings account books, saying: 
“‘T want you to give them to Mrs. Armstrong for her own use, she 
needs them.’’ ‘‘I want you to be sure she gets them.”’ 

Mrs. Armstrong is a resident of the village of Ilion, and she ap- 
peared at the home of the testatrix about a week later and the two books 
were turned over to her by Mrs. Cummings. The amount due on the 
larger account amounts to about $1,800. It is the contention of the 
respondent (Mrs. Armstrong) that this transaction amounted to a gift 
causa mortis (a gift in anticipation of death). The burden of proof 
is upon the respondent to establish the gift by a fair preponderance of 
evidence. Ward v. New York Life Ins. Co., 225 N. Y. 314, 122 N. E. 
207; Matter of Sherman, 227 N. Y. 350, 125 N. E. 546; McKeon v. 
Van Slyck, 223 N. Y. 392, 119 N. E. 851. 

Under the circumstances existing in this proceeding the proof must 
be clear, convincing, and satisfactory. Matter of Van Alstyne, 207 
N. Y. 298, 100 N. E. 802. 

Although the proof must be satisfactory, no greater degree of proof 
is required than that which must be presented to substantiate any 
claim. McKeon v. Van Slyck, supra; Caldwell v. Lucas, 233 N. Y. 
248, 185 N. E. 321. 

The requirements of a valid gift causa mortis are these: 


1. The donor must be competent. 

2. There must be freedom of will. 

3. The gift must be complete by delivery by the donor and accept- 
ance by the donee. 

4. It must be made with a view of the donor’s death from present 
ailment. 

5. The donor must die of that ailment. Grymes v. Home, 49 N. Y. 
17, 10 Am. Rep. 313. 


There is no direct proof that challenges the good faith or integrity 
of this transaction ; however, the courts recognize a duty to inquire into 
every circumstance that may have a bearing to condemn or support 
the direct testimony. It is a general rule that positive testimony of an 
unimpeached, uncontradicted witness cannot be disregarded by a court 
or jury arbitrarily or capriciously. Lomer v. Meeker, 25 N. Y. 361. 

This rule is subject to the qualification that there may be a question 
of fact when all witnesses are worthy of belief, and no witnesses con- 
tradict another. Tousey v. Hastings, 194 N. Y. 79, 86 N. E. 831. 

A witness may be contradicted by circumstances as well as state- 
ments contrary to his own, or there may be such a degree of im- 
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probability in his statements as to deprive them of credit, however 
positively made. Koehler v. Adler, 78 N. Y. 287. 

The last will and testament of the testatrix bears date of March 28, 
1933. By its terms she disposed of her entire estate, both real and 
personal, in favor of a niece, Edna L. Kenyon, of Elmhurst, N. Y., and 
also made her executrix of the will. 

In cases involving will contests where there is an unexplained 
change of beneficiary or where there is the intrusion of a strange bene- 
ficiary or an unnatural disposition of property, it is one of the elements 
for a court to consider in weighing evidence whether or not the proof 
establishes some circumstances that might affect the testamentary in- 
tent of a testatrix and afford a natural and reasonable cause for the 
change. We have here the uncontradicted evidence that Edna L. 
Kenyon, the sole beneficiary of the testatrix’ will, had at some time 
prior to the death of the testatrix been stricken with some mental 
ailment which fact was known to the testatrix, and that she now is an 
incompetent confined in some institution. The evidence is uncontra- 
dicted at least to the extent that at some time prior to the death of the 
testatrix, she asserted her belief that under the circumstances she would 
be obliged to appoint another executrix of her will. There was some 
effort made to elaborate this assertion to the effect that the beneficiary 
named should be changed as to part or the whole of the residuary es- 
tate. The evidence supports the inference that the testatrix had for 
some time been anticipating sudden death. She had stated in sub- 
stance to a witness that she had been sleeping with her clothing on 
since about Christmas of 1935, and the reason she assigned was that 
she wanted to be fully clothed in case she died. She also stated that 
her uncle Jay had died suddenly. There is evidence by her physician 
that the testatrix for a period of about ten years had been suffering 
from a heart ailment, and that coupled with her advanced years, death 
might be reasonably expected to occur at any time. 

At the time of the conversation of the testatrix with Mrs. Cummings 
with reference to the bank books, the testatrix also instructed her to 
collect her hand-painted china and pack it and deliver the same to Mrs. 
Armstrong, which she did. 

The suggestion is made on the part of the petitioner that the testi- 
mony of Mrs. Cummings is improbable in that she lived a long dis- 
tance from Utica and that neighbors who were friends of the testatrix 
would be more natural to be selected by the testatrix for the service 
alleged to have been performed by Mrs. Cummings. While it is a 
matter of speculation and debate, it is my own observation from ex- 
perience that a woman is not likely to divulge to neighbors, no matter 
how friendly, facts concerning her financial affairs or facts concerning 
her testamentary disposition of property. While Mrs. Cummings was 
paid or expects to be paid for work done for the testatrix, T think the 
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evidence establishes that she was acting more in the capacity of a long. 
time friend and acquaintance rather than as a domestic. She had 
known the testatrix for a period of more than twenty years, so that 
her selection does not seem to me to be strange or improbable. Mrs, 
Cummings was a total stranger to Mrs. Armstrong, having never seen 
her before her arrival in the home of the testatrix in January, 1936, 
on the occasion when the bank books were turned over to her. The 
evidence, as a whole, I think, is supported by circumstances that show 
a reasonable cause for a change in the testamentary scheme of dis- 
position of property by the testatrix owing to the mental infirmity of 
the sole beneficiary named in the will. There is ample evidence to 
support the belief that the testatrix was anticipating death which in 
fact did occur three days after the delivery to the respondent of the 
bank books. The requirements of a gift causa mortis have heretofore 
been established, as hereinbefore set forth, and I think are here present. 
I hold and decide that the respondent Bertha Armstrong is the 
owner of the bank books, which are the subject-matter of this proceed- 
ing, and that she is entitled to the money represented by them on de- 
posit with the banks. 
Decreed accordingly. 






















NOTE GIVEN TO ESTABLISH SCHOLARSHIP 


In re Tummonds’ Estate, New York Surrogate’s Court, Wayne County, 
290 N. Y. Supp. 40 









A note given to a seminary for the purpose of establishing a 
scholarship is not based on a sufficient consideration and cannot be 
enforced against the maker. 

The note here involved recited on its face that it was given for 
the ‘‘purpose of providing an endowment .. . for value received 
and in consideration of the subscriptions of others for the same 
purpose.’’ On the back of the note, however, there was an indorse- 
ment to the effect that the one thousand dollars which the note 
promised to pay should be used to establish a certain scholarship. 
If the note had in fact been given along with notes signed by other 
persons for the purpose of establishing a fund, for instance, to erect 
a building or set up an endowment, and the seminary were ob- 
ligated to erect the building or establish the endowment, the note 
would have been founded on a sufficient consideration and could 
have been enforced. 

On behalf of the seminary, it was shown that it had, as the re- 
sult of the apparent success of its drive, incurred a bonded indebted- 
ness for the purpose of erecting a building. The note here sued 















NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §324. 
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on, however, expressly provided that the proceeds were to be used 
for a scholarship. ‘‘There is certainly a vast difference,’’ said the 
court, ‘‘between a general endowment and a special scholarship, 
and it is difficult to see how the promise of a gift of a fund to be 
used for a special purpose could possibly justify the seminary in 
erecting a building with the expectation of using the proceeds of 
decedent’s gift to pay therefor or apply thereon.’’ 


Proceeding in the matter of the estate of Sylvester Tummonds, 
deceased, for the judicial settlement of the executors’ accounts wherein 
Cazenovia Seminary filed a claim. 

Claim denied. 

Brasser & Brasser, of Williamson, for executors. 

George Britten, of Lyons, for Cazenovia Seminary, creditor. 
Charles P. Williams, of Lyons, for other creditor. 


GILBERT, S.—In this proceeding for the judicial settlement of 
the accounts of the executors of the above-entitled estate, which is in- 
solvent, it becomes necessary to determine the validity of the claim of 
Cazenovia Seminary, founded on a written instrument executed by the 
decedent under the following circumstances: 

On or about the 22d day of June, 1917, and during the course of 
a drive then being conducted in behalf of Cazenovia Seminary for the 
purpose of raising an endowment fund, the decedent executed an in- 
strument in writing, of which the following is a copy: 


‘*$1000.00 Dated at Williamson, N. Y., June 22, 1917. 
‘*Cazenovia Seminary Endowment. 

‘‘For the purpose of providing an endowment for the Cazenovia 
Seminary, for value received and in consideration of the subscriptions 
of others for the same purpose, I hereby direct my executors to pay 
to the Trustees of Cazenovia Seminary, a New York Corporation located 
at Cazenovia, N. Y., the sum of One Thousand Dollars ($1000.00) 
which shall become due one day after my death and the death of my 
wife Hannah M. Tummonds and payable out of my estate. 

‘‘This note shall bear interest at the rate of 
from 

“*Witnesses 





per annum 


W. E. Blackstock 

Wilber G. Boyel 
‘‘Name Sylvester Tummonds 
“* Address Williamson, N. Y.’’ 


Indorsement on Back. 
‘‘This One Thousand Dollars provides for the Sylvester and Han- 
nah M. Tummonds scholarship and it shall so appear on the records 
of Cazenovia Seminary and in its annual catalog. 
‘‘Further, Mrs. J. P. Anderson shall have the privilege of naming 
who may have the benefit of this scholarship. 
> This may be paid up by Sylvester Tummonds at any time he may 
wish. 
‘“W. E. Blackstock’’ 
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Sylvester Tummonds died on January 27, 1929, having survived 
his wife, Hannah M. Tummonds, mentioned in the above instrument. 
During the course of administration of his estate a claim was filed by 
Cazenovia Seminary, based on the above instrument. No action was 
taken by the executors, and it has been stipulated by the interested 
parties to try out the claim as a rejected claim. 

On the hearing held in this matter two representatives of the claim- 
ant were sworn. From their testimony it appears that the instrument 
in question was one of a number procured in the above-mentioned drive; 
that since the instrument was given nothing had been paid thereon 
nor had the claimant done anything in respect to it; that it was not 
the practice of the seminary to carry out the directions contained in 
this or similar instruments until the money was actually received; that 
the scholarship mentioned in the instrument had not been set up and 
that Mrs. J. P. Anderson, named in the instrument, had never desig- 
nated a beneficiary of the scholarship. These witnesses also testified 
that, as a result of the apparent success of the drive, the seminary was 
kept open; and a bonded indebtedness of several thousands of dollars 
was incurred to erect a new building. 

A decision of the question involved must rest on the presence or 
absence of a legal consideration supporting the instrument, for it can- 
not be questioned that a voluntary promise, without consideration, to 
make a future gift cannot be enforced against a decedent’s estate. 
Harris v. Clark, 3 N. Y. 93, 51 Am. Dec. 352; Dougherty v. Salt, 227 
N. Y. 200, 125 N. E. 94. 

In view of the wording of the instrument itself, it would appear 
that some of the testimony given on the hearing held in this proceeding 
was irrelevant. 

While the printed matter on the face of the note speaks of a pur- 
pose to provide an ‘‘Endowment,’’ yet the written indorsement directs 
the money be used to provide a ‘‘Scholarship,’’ with certain conditions 
attached. There is certainly a vast difference between a general en- 
dowment and a special scholarship, and it is difficult to see how the 
promise of a gift of a fund to be used for a special purpose could pos- 
sibly justify the seminary in erecting a building with the expectation 
of using the proceeds of decedent’s gift to pay therefor or apply 
thereon. 

The facts in Wilson v. Baptist Education Society of New York, 
10 Barb. 308, seem more nearly to parallel the facts in the question 
before me than in any other case examined. In that case the rule in 
regard to sufficiency of consideration is stated and applied and con- 
sideration found to be lacking. In fact, in all of the cases from Stewart 
v. Trustees of Hamilton College, 2 Denio, 403 down to the decision in 
Allegheny College v. National Chautauqua County Bank of Jamestown, 
246 N. Y. 369, 374 , 159 N. E. 173, 175, 57 A. L. R. 980, and including 
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Keuka College v. Ray, 167 N. Y. 96, 60 N. E. 325, the presence or 
absence of consideration has been decisive in the determination of these 
charitable bequests, the distinctions drawn, if any, going to the ques- 
tion of what will constitute a valid consideration. 

In 1927 the Court of Appeals wrote its decision in Allegheny Col- 
lege v. National Chautauqua County Bank of Jamestown, supra. In 
this decision Chief Judge Cardozo makes mention of the doctrine of 
‘promissory estoppel’’ as a recent adjunct to the law of consideration 
and as a possible substitute for or an exception to its ordinary require- 
ments, and says: ‘‘Certain, at least, it is that we have adopted the 
doctrine of promissory estoppel as the equivalent of consideration in 
connection with our law of charitable subscriptions.’’ 

It is, perhaps, somewhat difficult from a casual reading of the 
Allegheny College Case to understand just what is meant by a promis- 
sory estoppel. The Restatement of the Law of Contracts under this in- 
dex heading refers to volume l, section 90. The title of section 90 
reads: ‘‘Promise reasonably inducing definite and substantial action,’’ 
and the section states, ‘‘A promise which the promisor should reason- 
ably expect to induce action or forbearance of a definite and substan- 
tial character on the part of the promisee and which does induce such 
action or forbearance is binding if injustice can be avoided only by 
enforcement of promise.’’ 

While reading only from excerpts from Judge Cardozo’s opinion 
might indicate otherwise, when the whole opinion is considered it seems 
apparent that the decisive factor in the Allegheny College Case was 
the payment of $1,000 on account, made by the testator in her lifetime, 
and the acceptance of which by the college imposed a duty not only 
on the college to use the fund for the purpose designated by the tes- 
tator, but also imposed a duty on her estate to complete the payment 
and thus consummated a bilateral agreement. As stated in the opinion, 
‘‘The purpose of the founder would be unfairly thwarted or at least 
inadequately served if the college failed to communicate to the world, 
or in any event to applicants for the scholarship, the title of the 
memorial. By implication it undertook, when it accepted a portion of 
the ‘gift,’ that in its circulars of information and in other customary 
ways, when making announcement of this scholarship, it would couple 
with the announcement the name of the donor.’’ 

That there must be something beyond merely a promise to pay in 
instruments of this character is further brought out by the decision 
of the Court of Appeals in Matter of Taylor’s Estate, 251 N. Y. 257, 
263, 167 N. E. 434, 437, decided about two years later, than Allegheny 
College v. National Chautauqua County Bank of Jamestown, supra. 
In the decision in Matter of Taylor’s Estate, written by Judge Pound 
and concurred in by Chief Judge Cardozo, it is said: ‘‘The question 
remains whether the church, after the note was given, altered its posi- 
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tion to the knowledge of the promisor and in the reasonable belief that 
the promise would be kept.’’ Citing the Allegheny College Case. 

In the very recent case of Matter of Barker’s Estate, 158 Misc. 
803, 287 **. Y. S. 841, arising in the Surrogate’s Court of St. Lawrence 
county, two notes of similar character given to educational institutions 
were held not enforceable. In that case, however, the question of prom- 
issory estoppel was not raised or discussed in the opinion. 

In the testimony taken in the matter now before me, | cannot find 
anything more than a promise to make a future gift upon which noth- 
ing further was done by the promisor and as the result of which, 
nothing whatever was done by the promisee with the knowledge of the 
promisor which in any way altered their respective positions after the 
instrument in question was executed and delivered. 

A provision may be inserted in the judicial settlement decree deny- 
ing the claim. 


OWNERSHIP OF JOINT DEPOSIT 


Herrick v. Hamilton, New York Supreme Court (Chenango County), 
290 N. Y. Supp. 65 


A letter, written by one of two owners of a joint savings account, 
directing the bank to change the account back to her name per- 
sonally, but not shown to the bank until after the death of the 
writer, is ineffective and the survivor is entitled to the deposit. 
The New York statutes providing that a deposit in two names 
in a state bank or savings bank, payable to either or survivor, shall 
be the property of the survivor, applies to joint savings accounts 
in national banks. 





















Action by Orie L. Herrick against Walter Hamilton. 
Judgment for plaintiff. 

H. C. & V. D. Stratton, of Oxford, for plaintiff. 
Truesdell & Marshall, of Norwich, for defendant. 


PERSONIUS, J.—The plaintiff seeks to recover a deposit in the 
First National Bank of Bainbridge, N. Y., in the name of Libbie Ham- 
ilton and Orie L. Herrick, ‘‘payable to the order of either, or in the 
event of death, to the survivor.’’ They were daughters and sole legatees 
of Emma R. Fosbury who died October 26, 1929. By her will she re- 
quested that her daughters, or the survivor, make provision by will or 
otherwise so that such of her estate as her daughters had not used at 
the time of their decease would become a trust for the use and benefit 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§427, 824. 
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of the Union Valley church. This request concluded: ‘‘This provision, 
however, I declare not to be binding on my said daughters, or the one 
of them that shall survive me, except as a matter of honor in carrying 
out what they know are my wishes as to such unused part or portion 
of my estate.’? The daughters as executrices liquidated their mother’s 
estate. The estate had a deposit in said bank. On July 17, 1930, they 
went together to the bank, conferred with Mr. Kirby, the president, 
computed their respective distributive shares and made distribution 
by dividing the deposit. Each deposited her share in an interest ac- 
count in said bank. Later the same day they returned to the bank, 
and, apparently mindful of their mother’s said request, said to its 
president in substance that they had decided to have them (the in- 
dividual accounts) in the form of joint accounts and requested that 
the bank change the deposits accordingly. Mr. Kirby thereupon changed 
the accounts on the books of the bank and on the passbooks so that the 
plaintiff’s account stood in the name of Orie L. Herrick or Libbie 
Hamilton, and Mrs. Hamilton’s account in the name of Libbie Hamil- 
ton or Orie L. Herrick, and each book was stamped: ‘‘Payable to the 
order of either, or in the event of death, to the survivor.’’ At the 
same time and in the presence of each other each signed the usual joint 
deposit card for each account. Mrs. Hamilton was taken ill about 
January 8, 1933, and died about January 13th. Her husband, the de- 
fendant, was appointed administrator of her estate. He signed, veri- 
fied, and filed the usual transfer tax return, in which he did not in- 
clude this deposit account. He had possession of the deposit book and 
produced it upon the trial. Demand therefor had been previously 
made upon him by the plaintiff, as survivor. 

Upon the trial the defendant produced the following writing, ad- 
dressed to the bank’s president, marked Exhibit 1, also Exhibit D: 


‘‘Bainbridge, N. Y. 
‘January 9, 1933. 
“Mr. Ralph Kirby 
‘*Dear Sir, 
‘‘The bank book with my joint account with my sister Orie Herrick 
I want changed to my own personal account as of Jan. 1, 1933, for I 
do not wish to continue the joint account after that—Jan. 1, 1933. 
‘‘Libbie Hamilton. 
‘“P.S. I am sick with a hard cold and cannot come down to Bain- 
bridge, so will send my bank book by Walter (her husband). He can 
attend to it for me.’’ 


This paper was not presented to the bank before her death, or until 
two days before the trial. Then Mr. Hamilton showed it to Mr. Kirby, 
who read and returned it. The passbook was never presented. 

The plaintiff questioned the authenticity of Exhibit 1, asserting 
that it was neither written nor signed by Libbie Hamilton. Consider- 
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able evidence was introduced on that issue. We think it is immaterial. 
Not having presented the writing to the bank before Mrs. Hamilton’s 
death, Mr. Hamilton’s authority to present it was revoked. Augsbury 
v. Shurtliff, 180 N. Y. 188, 142, 72 N. E. 927. Furthermore, the de. 
posit being, as we hereafter hold, a joint account with right of survivor. 
ship, the writing was insufficient to destroy Mrs. Herrick’s interest 
therein. O’Connor v. Dunnigan, 158 App. Div. 334, 143 N. Y. S. 373, 
affirmed 213 N. Y. 676, 107 N. E. 1082. As a statement of Mrs. Hamil- 
ton made after the account was opened, it is inadmissible. Scheps v. 
Bowery Bank, 97 App. Div. 434, 435, 90 N. Y. S. 26; Kelly v. Home 
Savings Bank of City of Albany, 103 App. Div. 141, 152, 153; 92 
N. Y. 8. 578; Gick v. Stumpf, 204 N. Y. 413, 97 N. E. 865. 

Section 144 of the article applying to Savings Banks, Banking Law 
of 1909, provided in part that ‘‘when a deposit shall be made by any 
person in the names of such depositor and another person and in 
form to be paid to either or the survivor of them, such deposit... 
shall become the property of such persons as joint tenants and... 
held for the exclusive use of the persons so named and may be paid to 
either during the lifetime of both or to the survivor after the death 
of one of them.’’ In substance, this provision is found in the article 
of the present Banking Law applying to state banks, section 148, and 
in the article applying to trust companies, section 198, and in the ar- 
ticle applying to savings banks, section 249. To the last section is 
added a provision making the deposit in such form conclusive evidence, 
after one depositor’s death, of their intention to vest title to the de- 
posit in such survivor. The deposit in question is in the form pre- 
seribed by the statute. Therefore, if these sections apply here, the 
plaintiff is entitled to recover. Marrow v. Moskowitz, 255 N. Y. 219, 
174 N. E. 460; Moskowitz v. Marrow, 251 N. Y. 380, 167 N. E. 506, 
66 A. L. R. 870. 

Do they apply to this deposit in a national bank? Both parties 
refer to section 249 and seem to assume that it applies. Our attention 
is called to no case in which it has been applied to such a deposit. 
Hayes v. Claessens, 189 App. Div. 449, 179 N. Y. S. 153, involving a 
deposit in a national bank, referred to the old section 144. Brumer v. 
Brumer, 223 App. Div. 186, 228 N. Y. S. 63, involving a similar deposit, 
referred to sections 148 and 198. In both cases the court declined to 
apply the sections, not because the deposit was in a national bank, but 
because it was not made in the form specified in the section. By these 
sections, the Legislature has indicated its intent and policy as to the 
rights created by making a joint deposit. It did not expressly refer 
to a deposit in a national bank. While its power to legislate as to na- 
tional banks may be limited, it would, we think, have power to legislate 
as to the rights inter se of depositors in such a bank domiciled in the 
state and as to the rights of the survivor. In Matter of Garlock’s 
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Estate, 157 Mise. 571, at page 572, 285 N. Y. S. 52, 54, the court said: 
‘‘In as much as both savings banks and savings and loan associations 
are institutions where money is deposited for the purpose of saving, 
this court holds that section 249 applies to savings and loan associations 
as well as savings banks.’’ National banks are in part like institu- 
tions. They maintain interest or savings departments where, as here, 
deposits and withdrawals are made and entered in a book which must 
be presented upon a withdrawal. We incline to the view that the rights 
of joint depositors in a national bank and the survivor of them, are 
the same as in a deposit in a state bank, trust company, or savings 
bank. Literally, section 148 applies to any ‘‘bank.’’ Nevertheless, the 
word ‘‘bank’’ is defined as being a domestic institution. Banking 
Law, § 2. 

If these sections do not apply, the issue here must be determined 
by the common law. ‘‘The possibility of so fixing a bank account that 
two persons shall be joint owners thereof during their mutual lives and 
the survivor take upon the death of the other is so well established [at 
common law] that we may assume and need not discuss it.’’ Kelly v. 
Beers, 194 N. Y. 49, 55, 86 N. E. 980, 982, 128 Am. St. Rep. 543. The 
‘‘erucial question’’ was whether the depositor intended to create such 
an account. As tersely stated in Brumer v. Brumer, supra, 223 App. 
Div. 186, at page 191, 228 N. Y. 8S. 63, 69: ‘‘The intent of the parties, 
if disclosed, controls.’’ 

We think a joint account with right of survivorship was here created 
under the common law. Kelly v. Home Savings Bank of City of 
Albany, Impleaded with Beers et al., as Executors, ete., of Kate V. 
Beers, 103 App. Div. 141, 92 N. Y. S. 578; Kelly v. Beers, 194 N. Y. 
49, 86 N. E. 980, 128 Am. St. Rep. 543; Farrelly v. Emigrant Indus- 
trial Savings Bank, 92 App. Div. 529, 87 N. Y. S. 54, affirmed 179 
N. Y. 594, 72 N. E. 1141; Thomas O’Connor as Executor, etc., of 
Joseph Guilfoyle v. Margaret Dunnigan, as Executor, etc., of Mary 
Guilfoyle, 158 App. Div. 334, 143 N. Y. S. 373, affirmed 213 N. Y. 
676, 107 N. E. 1082; Bonnette v. Molloy, 153 App. Div. 73, 1388 N. Y. S. 
67; Augsbury v. Shurtliff, 114 App. Div. 626, 99 N. Y. S. 989; Id., 
190 N. Y. 507, 83 N. E. 1122. While the question of intent is one of 
fact, the court in the above cases held that the intent was established as 
a matter of law (O’Connor v. Dunnigan, supra; Bonnette v. Molloy, 
supra), or reversed findings of fact to the contrary. 

We hold as a matter of fact that Mrs. Hamilton, in changing her 
account from her individual name to ‘‘Libbie Hamilton or Orie L. 
Herrick’’ and in making it ‘‘payable to the order of either, or in the 
event of death, to the survivor,’’ intended to create a joint tenancy 
with right of survivorship. That also was the intent of Mrs. Herrick 
as to her account. Each was apparently prompted by a desire to carry 
out the request in her mother’s will. Each having possession and 
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control of her share in the latter estate, at the same time and place, 
changed her individual deposit thereof to a joint account. Each signed 
a card reading, ‘‘The undersigned joint depositors, hereby agree each 
with the other and with the above bank that all sums now on deposit, 
heretofore or hereafter deposited ...as such joint depositors . 
are and shall be owned by them jointly with right of survivorship .. . 
and payment to . . . either or the survivor shall be valid and discharge 
said bank from liability.’’ Each continued in possession of her pass- 
book so changed. For 23 years Mrs. Hamilton possessed her book in 
the name of both parties and stamped payable to the survivor. Dur- 
ing this period she made a half dozen deposits and one withdrawal. 
Their relationship and motive, coupled with the fact that they each 
signed joint cards in the presence of each, and during all this time 
possessed joint books payable to either or the survivor, convinces us 
of their intent to create joint accounts with right of survivorship. 
Negatively, there was no reason whatever for making joint deposits for 
the purpose of convenience. Each apparently was in possession of 
good health and of her faculties; each was able to attend to her own 
banking business; each was in fact at the bank attending to her busi- 
ness at the time the joint accounts were opened. 

While it was said at common law that the ‘‘mere form’’ of the de- 
posit was not regarded as sufficiently establishing the intent of the 
person making it to give a joint interest to another, it was said of 
such an account that ‘‘the account in question on its face imports such 
joint ownership ... with final sole ownership by survivorship,”’ 
(Kelly v. Beers, supra, 194 N. Y. 49, 55, 86 N. E. 980, 982, 128 Am. 
St. Rep. 543), and indicates ‘‘an intent thereby to create a joint owner- 
ship with the right of survivorship’’ (O’Connor v. Dunnigan, supra, 
158 App. Div. 334, 336, 148 N. Y. S. 373, 374.) The facts and cir- 
cumstances here show the intent which was consummated by changing 
the deposits. 

Intent to establish a joint account seems to have been more readily 
found where it was between husband and wife or where the passbook 
was delivered. Neither is controlling. Kelly v. Home Savings Bank 
of City of Albany, 103 App. Div. 141, 150, 92 N. Y. S. 578; Farrelly 
v. Emigrant Industrial Savings Bank, 92 App. Div. 529, 531, 87 
N. Y. S. 54. Here one passbook was delivered to Mrs. Hamilton and 
one to Mrs. Herrick. It is without significance that each did not de- 
liver her particular book to the other. Their relationship plus their 
motive for creating joint accounts is as significant as the relationship 
of husband and wife. 

Furthermore, the plaintiff is entitled to recover because she gave 
consideration for changing Mrs. Hamilton’s individual deposit to a 
joint account. Under the early cases, the creation of a joint deposit 
was, to some extent, dependent on the intent of the owner of the money 
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to make a gift of an interest therein to his joint depositor. Not so 
here. The act of Mrs. Herrick in placing her individual deposit in a 
joint account with Mrs. Hamilton was consideration for the latter’s 
placing her individual deposit in a joint account with the former, and 
vice versa. 

Of the cases cited by defendant: In Matter of Fonda’s Estate, 206 
App. Div. 61, 63, 200 N. Y. S. 881, 883, the depositor “‘said nothing 
about inserting the words ‘or the survivor of either’ ’’; in Matter of 
Fenelon’s Estate, 262 N. Y. 57, 59, 186 N. E. 201, 202, it was held 
that ‘‘in order that the statutory presumptions [section 249] may 
take effect, the form of the deposit, as made, must have been sanctioned 
by the owner of the moneys directed to be deposited.’’ It appeared 
that the depositor requested a transfer of her deposit to ‘‘new account 
Bessie Fenelon and Mrs. Elizabeth Yaunch.’’ Neither the request 
nor the book contained words of survivorship. It did not appear that 
she ever saw the card or ledger or knew that such words had been 
stamped thereon. The Surrogate held that the evidence did not dis- 
close an intent upon’ the part of Mrs. Fenelon to create a joint account 
with the right of survivorship. His decision was affirmed by the Ap- 
pellate Division, 237 App. Div. 285, 261 N. Y. S. 246. The Court of 
Appeals said (262 N. Y. 57, at page 60, 186 N. E. 201): ‘‘We are 
unable to reach the conclusion, as a matter of law, that Bessie Fenelon 
directed or authorized the deposit to be made to joint account.’’ In 
other words, it held that the question was one of fact. See same case, 
262 N. Y. 308, 186 N. E. 794, where a contrary decision was reached 
on a showing that the deceased, as here, signed a joint account card. 

Plaintiff may have judgment for the relief demanded in the com- 
plaint. 


NOTE PAYABLE AFTER MAKER’S DEATH 


Hershe v. Rinkenberger’s Estate, Appellate Court of Illinois, 3 N. E. 
Rep. (2d) 953 


A note payable after the death of the maker, intended as a gift 
to the payee, is invalid and cannot be enforced against the maker’s 
estate, the reason being that such a note was not supported by a 
sufficient consideration. 

In this case the note was delivered by the maker to a servant 
in his employ. It was intended as a gift, in addition to the regular 
compensation which was being paid to her. Since she was already 
being paid for the services which she rendered, there was no con- 
sideration for the note and it was held that the payee could not 
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NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§319, 549, 779. 
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enforce it against the maker’s estate. A note, payable after the 
death of the maker, may be enforced the same as any other note, 
provided that a consideration has been paid for the note. For in- 
stance, in the present case, if the servant, without being otherwise 
compensated, had agreed to render services to the maker in return 
for a note promising to pay a certain sum of money to her after the 
maker’s death, the note could have been collected. The only way 
in which a gift of this character, to take effect after the maker’s 
death, can be made is by a properly executed will. 


Proceeding by Lydia Hershe for the allowance of her claim against 
the estate of Peter Rinkenberger, deceased. From a judgment for 
claimant, Mary Tully and others appeal. 

Reversed with finding of fact. 

Lynn Sieberns, of Gridley, and William R. Bach and Costigan & 
Wollrab, all of Bloomington, for appellants. 

Whitemore & Whitmore, of Bloomington, for appellee. 


DAVIS, J.—lLydia Hershe filed a claim in the probate court of 
McLean county against the estate of Peter Rinkenberger, deceased, on 
a $1,000 note, executed by deceased in his lifetime, and payable to said 
Lydia Hershe after his death. The claim was submitted to the court 
for trial without the intervention of a jury, and the claim was allowed 
in the sum of $1,000 and interest at 5 per cent. from April 30, 1933, 
the date of the death of said Peter Rinkenberger. 

Samuel Rinkenberger, executor of the last will and testament of 
Peter Rinkenberger, deceased, and Mary Tully, John Rinkenberger, 
and Elizabeth Stoll, prayed an appeal to the circuit court of McLean 
county from said judgment, which was allowed upon appellants filing 
their appeal bond in the sum of $2,100, which bond was duly filed and 
approved by the court and ordered to be accepted. Said cause came 
on for trial in the circuit court before the court, without a jury, and 
the court rendered judgment in favor of claimant for the sum of 
$1,124.44 and costs of suit. Mary Tully, acting in her own behalf and 
in the name of Samuel Rinkenberger, executor of the last will and 
testament of Peter Rinkenberger, deceased, gave notice of appeal from 
the judgment of the circuit court of McLean county. 

On the trial of said cause it was stipulated by the parties that the 
evidence taken in the probate court on the hearing of said claim in 
question, including the original promissory note, might be taken as 
evidence in the trial of this appeal in this court, together with a claim 
filed simultaneously by Lydia Hershe against said estate, a certified 
copy of which claim is attached, and together with a certified copy of 
the order of the court allowing the claim for $345 in the probate court 
of McLean county, together with the agreement of the parties that 
said claim of $345 has been paid in full by the executor of said estate. 

The claim filed was upon a promissory note, reading as follows: 
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“$1,000.00 September 1, 1931. 
‘‘After my death I promise to pay to the order of Lydia Hershe 
$1,000.00 with interest at percent per annum, at ——, for value 


received. 
‘*Peter Rinkenberger.”’ 


From the stipulation it appears that Samuel Rinkenberger testified 
upon behalf of the plaintiff as follows: That Peter Rinkenberger was 
his father; that he had known Lydia Hershe 12 or 15 years; that his 
father died April 30, 1933; that Miss Lydia Hershe kept house for 
him. She had been there since 1927; his father was 83 years old at 
the time of his death. ‘‘I remember when he executed the note on 
September 1, 1931, upon which Lydia Hershe filed a claim. I have 
seen claimant’s exhibit ‘A,’ and the handwriting on said note is mine. 
I wrote the note at my father’s request. My father signed the name 
Peter Rinkenberger at the bottom of the note in my presence. I was 
there when my father was sick, before he went to the hospital the last 
time. While I was in his room he told me he would like to give Miss 
Hershe $1,000 in recognition of her services while she was keeping 
house for him; he said he did not think he would be here long and he 
wanted to leave that much to her; he had a book of blank notes; the 
note was written in his bedroom, and no one was there but he and I. 
After it was signed, he asked me to call Miss Hershe in the room, and 
she came in and he handed the note to her and said he did not think 
he would be here very long and wanted to leave that much to her for 
her services while she had been there, above what her salary was. She 
took the note. I do not know whether or not she had any knowledge 
prior to the making of this note that it would be made. I don’t think 

On cross-examination he testified that he was the executor of his 
father’s estate and had acted as his personal agent since October, 1929. 
Miss Hershe had begun work in his father’s home about 1927. ‘‘ About 
lebruary, 1930, I made arrangements with her, at my father’s request, 
as to the amount of such services. It was $15 per week. I paid her 
regularly until 1932, in November, when I ran out of funds. In Sep- 
tember, 1931, she was being paid regularly at the rate of $15 a week. 
I do not know if it was regularly, or not, but there was no indebtedness 
standing out except maybe a week or two. 

‘‘My father lived at Gridley at the time he instructed me to draw 
up the note. He was operated upon in Peoria shortly after that— 
four or five days. My father said he would like to give her $1,000.00 
in recognition of her services and did not think he would be with us 
much longer. He made this statement when J drew up the note and 
also when he handed the note to Miss Hershe.”’ 


so 


In addition to the above evidence the record showed that a claim 
was allowed in favor of Miss Hershe for the sum of $345, being for a 
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period of 23 weeks at $15 a week, as per agreement with deceased, for 
labor performed, which claim was paid by the executor of said estate. 

Appellant urged that the court erred in allowing the claim upon 
the note because there was no legal consideration; that there was no 
legal liability. 

It is insisted by appellee that absence of consideration is an affirma- 
tive defense, and appellant failed to show, by a preponderance of the 
evidence, that there was no consideration; that Peter Rinkenberger, if 
alive, would be estopped from paying the note as a gift, and such 
estoppel extends to his heirs and representatives. 

Appellee in making her claim in the probate court, introduced the 
original note in evidence and called Samuel Rinkenberger, son of and 
executor of the estate of Peter Rinkenberger, deceased, as a witness 
in her behalf and is bound by his testimony; he testified on November 
14, 1933. 

On the trial of this cause in the circuit court it was stipulated, on 
October 15, 1935, that the evidence theretofore taken before the probate 
court on the hearing of the claim might be taken as the evidence in 
the trial of the appeal, and the testimony of Samuel Rinkenberger, son 
of and executor of the estate of decedent, was read in evidence; and 
it was not stipulated that such witness was to be examined as if under 
cross-examination at the instance of the plaintiff; neither did claimant 
offer any counter testimony to rebut the testimony given by said 
Samuel Rinkenberger, and his testimony stands uncontradicted. 

The testimony of the son is that he was in his father’s room before 
he went to the hospital the last time, and his father told him he would 
like to give Miss Hershe $1,000 in recognition of her services while 
she was keeping house for him; his father said he did not think he 
would be here very long, and he wanted to leave that much to her. 
After his father handed the note to Miss Hershe, he said he did not 
think he would be here very long and he wanted to leave that much 
to her for her services while she had been there, above what her salary 
was. 

We have carefully considered the evidence and suggestions, offered 
on behalf of the parties, and from the evidence it is obvious that the 
note was made without consideration; it was an attempt to make a 
gift, and a gift inter vivos must be complete to be a valid gift, and 
it is held that this does not result when the gift is attempted to be made 
by the execution and delivery of a promissory note, and that the donee 
cannot establish a claim against the estate of the donor based upon 
such promissory note, for which there was no consideration. Kelly v. 
Dyer, 359 Ill. 46, 194 N. E. 255. 

It is well-settled law in Illinois that a promissory note intended 
as a gift is without consideration. Stump v. Dudley, 207 Ill. App. 587. 
The judgment of the circuit court is therefore reversed, with a find- 
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ing of fact to be incorporated in the record of this court, that the note 
upon which the claim of appellee was based was a mere promise to 
make a gift and was without consideration. 

Reversed, with finding of fact. 









PERSONAL LIABILITY OF BANK DIRECTORS 





Roberts v. Hargis, Court of Appeals of Kentucky, 96 S. W. 
Rep. (2d) 691 












The directors of a bank who dissipate the assets of the bauk, 
pay dividends and receive deposits while the bank is insolvent and 
give out false statements of its financial condition will be personally 
liable to the bank commissioner for the assets so dissipated and to 
the depositors for the amount which they have lost through the 
acts of the directors. 












Actions by John M. Roberts and another, by James S. Williams, 
and by Kerney Bays against A. H. Hargis and others. Judgment for 
defendants in each case, and plaintiffs in each case appeal. 

Judgments reversed. 

E. C. Hyden, of Jackson, and D. L. Pendleton, of Winchester, for 
appellants. 

A. F. Byrd, of Lexington, Henry L. Spencer, of Jackson, M. C. 
Redwine, of Winchester, and S. 8. Willis, of Ashland, for appellees. 


DRURY, C.—These cases have been here before. See 254 Ky. 232, 
70 8S. W. (2d) 921. After their return to the trial court, the petitions 
were amended, and, plaintiffs having declined to amend again after 
demurrers had been sustained to their petitions as amended, the court 
dismissed their petitions and they have appealed. What they had re- 
covered before is set out in the former opinion, and they are now 
seeking to make similar recoveries again. The cases are quite similar. 
They have been heard together, and we shall dispose of them in one 
opinion. 


















The Causes of Action. 

All of these actions are based upon alleged violations by the Hargis 
Bank & Trust Company of the laws of this commonwealth regulating 
corporations engaged in banking. The defendants who are sued, having 
been, at the time of such alleged violations, the directors of that bank, 
the plaintiffs seek to hold them responsible for the losses which the 
plaintiffs allege resulted to them therefrom. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1037. 
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Our Conclusion. 

If any person is injured by the violation of any statute, then sec- 
tion 466, Ky. Stats., gives to the injured party a right to recover such 
damage as he may sustain by reason of the violation. The injury con- 
templated by the statute is not confined to personal injury. See City 
of Henderson v. Clayton, 57 S. W. 1, 22 Ky. Law Rep. 283, 53 L. R. A. 
145; Clayton v. City of Henderson, 103 Ky. 228, 44 S. W. 667, 20 
Ky. Law Rep. 87, 44 L. R. A. 474; Simons v. Vaughn & Blackwell, 
165 Ky. 167, 176 S. W. 995; Stokes v. Huddleston, 227 Ky. 613, 13 
S. W. (2d) 784, and Graham v. John R. Watts & Son, 238 Ky. 96, 36 
S. W. (2d) 859. 

The appellants say in their brief: 


‘‘The petitions in these cases contain four separate numbered para- 
graphs, setting out four different causes of action, and grounds of 
recovery. 

‘‘(a) Fraudulent withdrawal and dissipation of the assets of bank 
while it was insolvent and converting these assets to their own use and 
benefit. 

‘*(b) Paying dividends while the bank was insolvent. 

‘*(e) Receiving deposits while the bank was insolvent. 

‘*(d) Giving out, making and publishing false statements relative 
to the financial condition of the bank while the same was insolvent for 
the purpose of inducing Appellants to deposit their money in the bank 
and for the purpose of inducing them to permit their deposits to re- 
main in said bank, said statements, which were false and fraudulent 
having been relied on by Appellants, and their money having been de- 
posited and allowed to remain in the bank, on the faith thereof. 


There is great confusion in the record. The petitions have been 
amended twice, the paragraphing has often been disregarded, and 
allegations are so scattered and commingled that it would be almost 
impossible to compile a complete and connected statement of just what 
has been alleged; but there was enough alleged to charge the defend- 
ants, as directors of this bank, with violation of section 597, Ky. Stats., 
by receiving deposits when they knew this bank was insolvent; and to 
charge the defendants with violation of section 549, Ky. Stats., by 
publishing and giving out statements regarding the condition or busi- 
ness of this bank that were false in material respects. 

The allegations regarding the dissipation of the bank’s assets by 
the payment of dividends while it was insolvent (violations of section 
548, Ky. Stats.) are not alleged with sufficient particularity to support 
a recovery thereon, and the demurrer to this part of the pleadings 
was correctly sustained and no recovery can be had thereon unless and 
until the pleadings shall, if the facts warrant it, be so amended as to 
show this alleged dissipation by payment of dividends rendered this 
bank insolvent or increased its then existing insolvency. 

If the directors of this bank declared and paid dividends when it 
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was insolvent or paid dividends which rendered it insolvent, then the 
banking commissioner may recover of the directors who did it for the 
assets so dissipated and the bank’s depositors may recover of the di- 
rectors who did it, not for the assets so dissipated but for their money 
on deposit, that they may have been caused to lose by the insolvency 
of the bank that resulted from or was aggravated by such dissipation. 
See section 548, Ky. Stats. 

To constitute a ‘‘dividend’’ within the meaning of this section, 
there must be a reduction made in the assets of the bank without a 
corresponding reduction of its liabilities. A reduction in the bank’s 
capital stock, by merely charging off a portion of it on the books, with- 
out any simultaneous distribution of assets, is not the payment of a 
dividend within the meaning of section 548. 

Not only do these sections 548, 549, and 597 make these directors 
responsible to these plaintiffs for losses resulting from their violation, 
but section 466 does the same, and so does section 550. 

These plaintiffs are not seeking to recover any assets of the bank; 
the right to recover those is vested in the banking commissioner. Plain- 
tiffs are seeking to recover their own money which they allege they 
have been caused to lose by what they allege was a violation of these 
statutes by these defendants. 

Without going into greater detail, we feel that enough has been 
alleged, that we must now direct the trial court to overrule the de- 
murrers and let these causes proceed as to claims asserted under sec- 
tions 549 and 597, but as to those asserted under section 548, Ky. Stats., 
no recovery can be had unless and until the pleadings be amended as 
outlined. 

Judgments reversed. 































LIABILITY ON FORGED CHECK 


Keel v. Wynne, Supreme Court of North Carolina, 187 S. E. Rep. 571 






The defendant, a court clerk, held a check payable to one John- 
son, Johnson’s brother, by impersonating the payee, obtained pos- 
session of the check and the plaintiff ‘‘O.K.’d’’ the brother’s indorse- 
ment in good faith. Thereupon the brother cashed the check at the 
plaintiff’s bank. The court clerk learned of the fraud and stopped 
payment on the check, the amount of which was then charged back 
to the plaintiff’s account. It was held that the plaintiff could not 
recover the amount of his loss from the court clerk. 














NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §498. 
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Action by the State, on the relation of J. W. Keel, against L. Bruce 
Wynne, Clerk Superior Court, Martin County, and others. From an 
adverse judgment plaintiff appeals. 

Affirmed. 


Lee Johnson was a brother of Harold Johnson. There was in the 
hands of the defendant, L. Bruce Wynne, clerk of the superior court of 


Martin county, the sum of $95.50 due Harold Johnson, under a court 
order. 


In the agreed statement of facts are the following: 


‘‘That on the 10th day of December, 1934, L. Bruce Wynne, Clerk 
of the Superior Court of Martin County, North Carolina, executed the 
following check in words and figures as follows, to wit: 

***T,. Bruce Wynne No. 11 

** “Clerk of the Superior Court of Martin County 
** “Williamston, N. C., December 10, 1934. 

** *Pay to the order of Harold Johnson $95.50 

** “Ninety-five and 50/100 Dollars. 

‘* ‘Court order received from M. L. Bunting to Branch Banking & 
Trust Company, Williamston, North Carolina. 

‘« «Tj, Bruce Wynne, C. S. C.’ 

‘‘That said check was delivered by L. Bruce Wynne, Clerk of the 
Superior Court of Martin County, to Lee Johnson, who was a brother 
of the payee, Harold Johnson, and who represented himself to be Harold 
Johnson, and whom the Clerk of the Superior Court, L. Bruce Wynne, 
assumed was Harold Johnson. 

‘‘That thereafter on the 11th day of December, 1934, Lee Johnson 
took the check to the office of J. W. Keel, the plaintiff, and represented 
himself to be Harold Johnson, payee in said check, and endorsed said 
check on the back of same ‘Mr. Harold Johnson’ in the presence of 
J. W. Keel, the plaintiff. Upon said representation and said endorse- 
ment, made by said Lee Johnson, Mr. J. W. Keel endorsed said check 
on the back of same ‘O. K., J. W. Keel.’ 

‘“Whereupon, the amount of $95.50 was paid upon said check to 
Lee Johnson by Planters National Bank & Trust Company of Rocky 
Mount. 

‘That later L. Bruce Wynne, Clerk of the Superior Court of Mar- 
tin County, upon ascertaining that Lee Johnson was not Harold John- 
son, stopped payment upon said check at the Branch Banking & Trust 
Company in Williamston, North Carolina, drawee bank named in said 
check. 

‘‘That upon presentation of said check to the Branch Banking & 
Trust Company, Williamston, North Carolina, drawee bank in said 
check, to-wit, $95.50, together with $1.50 protest fee, was charged by 
the Planters National Bank & Trust Company of Rocky Mount, to the 
account of J. W. Keel by reason of his endorsement of said check. 

‘The endorsement on said check ‘Mr. Harold Johnson’ put there 
by Lee Johnson in the presence of Mr. J. W. Keel, was a forgery. 

‘“‘That Lee Johnson was an impostor and an impersonator and held 
himself out to L. Bruce Wynne, Clerk of the Superior Court of Martin 
County, and to J. W. Keel, Plaintiff, as Harold Johnson, payee in said 
check.’’ 
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On the facts agreed, the court below rendered judgment as follows: 
“This cause coming on to be heard and being heard before his Honor, 
Clayton Moore, Special Judge, presiding at the April Term, 1936, 
Martin County Superior Court, and being heard upon an agreed state- 
ment of facts, which has been reduced to writing, and trial by jury 
being waived by all parties hereto, and the Court being of the opinion 
that upon the agreed facts that the plaintiff is not entitled to recover; 
And Now, therefore, upon motion of the counsel for the defendant, it 
is ordered and adjudged that the plaintiff take nothing by his action, 
and that the plaintiff pay the costs, to be taxed by the Clerk of the 
Superior Court of Martin County. This the 14th day of April, 1936, 
Clayton Moore, Special Judge, Presiding.’’ 

To the signing of the judgment plaintiff excepted, assigned error, 
and appealed to the Supreme Court. 

Chas. C. Pierce, of Rocky Mount, for appellant. 

Elbert 8. Peel, B. A. Critcher, and Hugh G. Horton, all of Williams- 
ton, for appellees. 


CLARKSON, J.—The sole question presented on this appeal: Is the 
defendant liable to the plaintiff on check which was drawn payable to 
Harold Johnson, which was delivered by defendant to Lee Johnson who 
impersonated Harold Johnson, Lee Johnson having forged the indorse- 
ment of Harold Johnson on check in the presence of plaintiff, and the 
plaintiff having indorsed said check by writing on same ‘‘O. K., J. W. 
Keel,’’ and the check bearing on its face the language ‘‘Court order 
received from M. L. Bunting to Branch Banking & Trust Company, 
Williamston, North Carolina’? We think not. 

In Wilmington & W. R. Co. v. Kitchin, 91 N. C. 39, 44, the follow- 
ing principle is laid down in this jurisdiction: ‘‘Where one of two per- 
sons must suffer loss by the fraud or misconduct of a third person, he 
who first reposes the confidence, or by his negligent conduct made it 
possible for the loss to occur, must bear the loss.’’ Virginia-Carolina 
Joint Stock Land Bank v. Liles, 197 N. C. 413, 149 S. E. 377. The 
plaintiff invokes the above rule in this action, but we do not think it 
applicable to the facts agreed upon in this case. 

Lee Johnson was a brother of Harold Johnson, but impersonated 
his brother to obtain the check. The check was not made payable to 
Lee Johnson, but to Harold Johnson and on the check was ‘‘Court 
order received from M. L. Bunting.’’ To obtain the money on the check 
it was necessary that Harold Johnson indorse same. This he did not do. 
Lee Johnson represented himself to J. W. Keel, the plaintiff, to be Harold 
Johnson, and forged the name of Harold Johnson to the check in his 
presence—‘‘Mr. Harold Johnson.’’ J. W. Keel indorsed said check on 
the back ‘‘O. K., J. W. Keel.’’ The indorsement by J. W. Keel ‘‘O. K.’’ 
identified the impostor and no doubt induced the bank to cash the check. 
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Keel‘ made no investigation, required no identification, asked no ques- 

tions. On the check was ‘‘Court order received from M. L. Bunting.” 

Keel made no inquiry as to this, but indorsed ‘‘O. K.’’ on the back of 

the check. 

1 Webster’s New International Dictionary (2d Ed.) defines ‘‘O. K.’’: 
‘*Correct; all right; endorsed or put on documents, bills, etc., to indicate 
approval; colloquial exe. as used of the approval of documents, ete.”’ 

The plaintiff Keel indorsed the check ‘‘O. K.,’’ viz., ‘‘Correct, all 
right,’’ without inquiry. We think that a reasonably prudent man, 
under the circumstances, should not have done so, and he must bear the 
loss. Under the facts and circumstances of this case, if plaintiff ever 
had any rights against defendant Wynee, the clerk, he is estopped to 
complain by his own negligence. Tolman v. American Nat. Bank, 22 
R. I. 462, 48 A. 480, 52 L. R. A. 877, 84 Am. St. Rep. 850; N. C. Code 
1935 (Michie) § 3003. 

The judgment below is affirmed. 


m 
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BANK-EXECUTOR NOT LIABLE FOR TRAVEL- 
ING EXPENSES OF PERSON ATTENDING 
AUCTION 


Benjamin v. First Citizens Bank & Trust Co., New York Supreme 
Court, 287 N. Y. Supp. 947 





A bank, as executor of a will, advertised a sale ‘‘ without reserve”’ 
of valuable stamps. It was held that the estate was not liable for the 
expenses of a person who traveled from South Africa for the pur- 
pose of attending the sale, even though the sale was not held. Goods 
offered for sale at auction, even without reserve, may be withdrawn 
before there has been any bidding. 


Action by Mildred Benjamin against the First Citizens Bank & 
Trust Company of Utica, as executor of the estate of Arthur Hind, 
deceased. From an order granting defendant’s motion to dismiss the 
complaint and from the judgment entered thereon, plaintiff appeals. 

Affirmed. 

Harry T. Zucker, of New York City (S. J. Schwartz, of New York 
City, on the brief), for appellant. 

E. Raymond Shepard, of New York City, for respondent. 








PER CURIAM.—Appeal from order granting motion to dismiss 
the complaint on the ground that it fails to state facts sufficient to con- 
stitute a cause of action, and from the judgment entered thereon. Plain- 
tiff’s assignor, a resident of South Africa, came to New York, at the 
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instance of defendant, to attend an auction which had been advertised 
for the sale of certain valuable stamps. The sale was to be without 
reserve. It did not take place. In the catalogue which was sent to 
plaintiff’s assignor, references were made to foreign buyers. Plaintiif 
sought as damages his expenses and loss of time. The complaint did 
not state facts sufficient to constitute a cause of action: 1. Goods offered 
for sale at auction may be withdrawn before any bidding, even where 
the sale is without reserve; (2) there was no special contract between the 
parties by which plaintiff’s assignor agreed to attend an auction sale 
in New York. It is doubtful that the executor could bind the estate 
by a contract such as that claimed by plaintiff. 

In view of the above conclusion, the order and judgment are 
unanimously affirmed, with $10 costs and disbursements. 














COLLECTION OF CHECK. ON FORGED 
INDORSEMENT 







People ex rel. Nelson v. Kaspar American State Bank, Supreme Court 
of Illinois, 4 N. E. Rep. (2d) 14 







A check was drawn by a city for an amount which the city owed 
to the payee. The check, however, was never delivered to the payee 
and he was not aware of its existence until some five years after it 
was drawn. In the meantime, someone had forged the payee’s in- 
dorsement on the check and had collected it through a bank which 
subsequently failed. It was held that the payee had no claim against 
the receiver of the closed bank. 










Liquidation proceeding by the People, on the relation of Oscar 
Nelson, auditor of public accounts, against the Kaspar American State 
Bank, wherein Fred A. Gurdes intervened seeking allowance of a claim 
against Arthur Meyer, receiver. From a judgment allowing the claim 
in full, Arthur Meyer, receiver, appeals by leave. 

Judgments reversed. 

Lord, Lloyd & Bissell and McFarland, Morgan & McFarland, all of 
Chicago (David J. Kadyk, A. C. Wetterstorm, and Gordon R. Close, all 
of Chicago, of counsel), for appellant. 

Hubbard, Baker & Rice, of Chicago, for appellee. 


SHAW, J.—In 1927 the appellee, Fred A. Gurdes, was an engineer 
employed by the city of Berwyn on construction projects financed by 
special assessment funds. He was the holder of three city warrants for 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $5380. 
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various sums due him, which in August of that year he returned to the 

city comptroller, presumably for collection, and received the comp- 
troller’s receipt therefor. Several times afterward in the same year he 
requested payment, but each time was told that there were no funds. 
The total sum due under these warrants was $3,563.91. In October of 
1927 a check was issued by the city of Berwyn payable to Gurdes, which 
was presumably in payment of these three warrants, but which was 
never delivered to him and which he never saw until some time in 1932, 
when it was shown to him in the office of the state’s attorney of Cook 
County in connection with an investigation of the forgery of his in- 
dorsement. This check appears to have left the office of the treasurer 
of Berwyn in a mysterious and unexplained manner. It was payable 
at the office of the city treasurer, or, at the option of the holder, at the 
Berwyn State Bank. It was in the usual negotiable form and had been 
cashed October 17, 1927, by the First National Bank of Cicero on the 
forged indorsement of Gurdes. The person who actually received the 
cash is not identified by the record and we have no way of knowing 
what became of the money. The Cicero Bank negotiated the check to 
the Kaspar American State Bank on the same date it was cashed, and, 
so far as the record discloses, was reimbursed for the money it had paid 
out. The Kaspar American State Bank on the next day negotiated the 
check to the Continental & Commercial National Bank of Chicago, 
which indorsed it on the same date to any bank, banker, or trust com- 
pany, and this is the last indorsement. A photostatic copy of the check 
in the record bears the customary ‘‘paid’’ in punctures, but there is 
nothing on the check or in the record to show who finally paid it, whether 
the Berwyn State Bank or the city treasurer of Berwyn, they being the 
only two parties likely to make final payment. The record thus leaves 
us knowing only as a certainty (1) that Gurdes never received or owned 
the check, and (2) that some unidentified forger was the only person 
fraudulently enriched by the transaction. 

The Kaspar American State Bank went into liquidation July 12, 
1932, and the appellant was appointed its receiver. This litigation 
originated by the filing of an intervening petition in that receivership on 
behalf of Gurdes, setting forth substantially the facts above stated and 
praying that he be allowed a claim against the bank for the face of the 
check, plus interest at 5 per cent. per annum from the date the check 
cleared through the bank to the date of the petition. The appellant 
answered, for the most part praying strict proof, and setting up that 
the claim, if any, should be against the city of Berwyn or the Berwyn 
State Bank; that the Kaspar American State Bank was nothing more 
than an intermediary indorsee, and alleging laches and negligence on 
the part of Gurdes in waiting nearly five years before finding out what 
had become of his claim against the city and then discovering the alleged 
forgery. The trial court allowed the claim in full, with interest, from 
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which an appeal was prosecuted to the Appellate Court for the First 
District, where the judgment was affirmed. The case is Fer on further 
appeal, on leave granted by this court. 

Section 16 of the Negotiable Instruments Act (Smith-Hurd Ann: St. 
ch. 98, § 836) provides that every contract on a negotiable instrument is 
incomplete and revocable until delivery of the instrwneat for’the pur-' 
pose of giving effect thereto. Gurdes testified that he never received the 
check in question and that he never knew there was such a check in 
existence until April or May of 1932, nearly five years after the date 
of the instrument in question. The provision of our Negotiable In- 
struments Act above mentioned is nothing more than a restatement of 
what the law has always been in Illinois and elsewhere. King v. Flem- 
ing, 72 Ill. 21, 22 Am. Rep. 131; Irving Trust Co. v. Leff, 253 N. Y. 
359, 171 N. E. 569; Washington Mechanics’ Savings Bank v. District 
Trust Ins. Co., 62 App. D. C. 194, 65 F. (2d) 827; 2 Morse on Banks 
and Banking, par. 474; 8 Corpus Juris 203. In First Nat. Bank v 
Pease, 168 Ill. 40, 48 N. E. 160, we held that in a case where a bank 
paid a check on a forged indorsement, where there had been no delivery, 
the liability was to the drawer of the check and not to the payee. In- 
dependent Oil Men’s Ass’n v. Fort Dearborn Nat. Bank, 311 Ill. 278, 
142 N. E. 458, cited and relied upon, is not in point, as in that case 
there had been a delivery of the checks, and they had thus become valid 
contracts on negotiable instruments. 

Gurdes and the Kaspar American State Bank were strangers to 
each other, and the bank was nothing more than an intermediary in- 
dorsee. There is nothing in the record to show that the bank was en- 
riched by the transaction or that it committed any wrong against the 
intervening petitioner. We can find no theory, arising either through 
contract, tort, or trusteeship, upon which to found any liability, and 
we are therefore of the opinion that the judgments below were erroneous. 

The judgments will therefore be reversed. 

Judgments reversed. 


































BOOK REVIEWS 





Credit: Manual of Commercial Laws. The 1937 Edition of Credit 
Manual ef Commercial Laws, published by the National Association of 
Credit Men, One Park Avenue, New York City, covers new Federal 
laws which affect trade and also provides a complete summary of state 
laws which influence business operations. The new Federal acts covered 
in the new edition of the Credit Manual are Robinson-Patman act, Walsh- 
Healey act and the new section of the Federal Income Tax law which 
assesses a surtax on undistributed profits. The chapters on new subjects 
were written by recognized authorities in their respective fields. 


‘Other important chapters in the 1937 edition of Credit Manual are: 
t Bonds on Public Improvements, with summaries of the Federal and 
i state laws; a discussion of Bankruptcy Proceedings, including Corporate 
Reorganizations (77-B), Assignments for Benefit of Creditors, Equity 
‘ Receiverships and a digest of the Canadian Bankruptcy law, and com- 
plete text of the Bankruptcy Act; Foreign Credits, Collections and Ex- 
change; Social Security Acts; the Laws of Sales and Contracts written 
in layman’s language; Negotiable Instruments, Commercial Crimes; 
Title Retention Contracts such as chattel mortgages, conditional sales, 
bailments, consignments and leases ; a new chapter on Warehouse Receipt 
as credit instruments with a complete text of the Uniform Warehouse 
Receipt Act; Collection of Accounts; Corporations and Partnerships; 
Fraudulent Conveyances; Anti-Trust Laws; a large number of Forms 
used in business transactions and a number of tables listing information 
by states on such subjects as Limitations for Civil Actions, Bulk Sales 
Law Requirements and Exemptions on Homesteads, Personal Property 
and Wages. 
Credit Manual has been published each year by the National Asso- 
ciation of Credit Men for the past 29 years. The price of this important 
reference book for the business is $5 postage paid. 
















Annual Index to Legal Periodicals. Current Legal Thought, Inc., 
245 Broadway, New York, N. Y., has issued its first Annual Index to 
Legal Periodicals. The Index was prepared by the staff of Current 
Thought and covers the legal periodical year from August 1, 1935, to 
July 31, 1936. The 114 periodicals indexed include every law school 
review and every bar association journal available as well as a few 
selected American and foreign journals which offered material of interest 
to the profession. 


A monthly index supplementing the annual volume is available with 
each monthly issue of Current Legal Thought. 
The price of the Annual Index is $3.00. 
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